
New Congress sets sights
on med-mal reform effort
MMS urges alternative
compensation model

By Kimberly Atkins

WASHINGTON – As soon as the 112th
Congress opened its session, Republican
lawmakers almost immediately seized on
the chance to push medical malpractice li-
ability reform efforts forward this year.

And after capturing control of the House
and slimming the Democrats’ majority in
the Senate, GOP lawmakers focused on tort
reform found the perfect legislative vehicle
waiting for them: the health care reform law
that is coming under increasing fire in Con-
gress and the courts.

In the first month of the legislative ses-
sion, House Republicans led a vote to re-
peal the health care law, and lawmakers in-
troduced a medical malpractice reform bill
that would, among other measures, limit
punitive damages, cut attorney fees and
shorten the statute of limitations for med-
ical malpractice claims. That measure was
advanced by the Republican-controlled
House Judiciary Committee in February.

Rep. John Boehner, R-Ohio, said in his
first press conference after being designat-
ed Speaker of the House that the law over-
hauling the health care system needed to
be “repealed and replaced with common-
sense reforms to bring down the cost of
health insurance.”

Other House lawmakers echoed that sen-
timent.

“Only reforms to the system on a feder-
al level can address the current national
medical liability crisis,” said House Judi-
ciary Committee member Rep. Trent
Franks, R-Ariz., during a recent committee
hearing on medical liability reform. “Un-
fortunately the massive health care over-
haul that President [Barack] Obama signed
into law last year did not meaningfully ad-
dress medical liability reform.”

Doctors in Massachusetts and around
the country have expressed frustration
with the current liability system, saying it
raises health care costs, discourages can-
dor between physicians and patients and
thwarts safety improvement efforts.

“The system doesn’t serve patients well,
doesn’t serve physicians well and doesn’t
serve the health care system well,” said Dr.
Alan C. Woodward, past president of the
Massachusetts Medical Society and current
vice chairman of the organization’s profes-
sional liability commission.

But consumer rights and lawyers’ groups
have criticized Washington tort reform ef-
forts, saying they would hurt injured pa-
tients.

“After repealing a bill that provided health
insurance to over 30 million Americans, the
next proposal fromthenewHouse leadership
is to take away the legal rights of injured pa-
tients, remove any incentive to improve safe-
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By Jane Pribek

A few years ago, Dr. Prescott Lee, a geri-
atric medicine specialist in Peabody, dis-
cussed end-of-life care with a married cou-
ple in their late eighties who were both pa-
tients. They were “hearty octogenarians,”
and because they were so robust, it took
him a while to get around to discussing it.

But he did. Surprisingly, he learned
they’d never talked to a doctor about it pre-
viously. They later created advance direc-
tives, including Do Not Resuscitate orders.

Not long after that, the husband was di-
agnosed with aggressive cancer. He opted
for hospice care and died peacefully.

While the wife is still grieving the loss of
her husband, she has expressed her grati-
tude to Lee that he spoke to them about
end-of-life care before her husband’s illness
was diagnosed.

“Although the situation was obviously
very challenging, I think the decisions that
were made beforehand helped make it eas-
ier, rather than her having to make tough
decisions on the fly,” Lee said.

The story illustrates the need for physi-
cians to engage their patients in these dis-
cussions.

“The primary care physician should dis-
cuss end-of-life issues with all patients, not
just with the frail elderly,” said attorney Regi-
na S. Rockefeller, a partner at Nixon Peabody
LLP in Boston who concentrates in health

carelawforproviders.“Manyend-of-lifecourt
cases have involved young people injured in
accidentsorwhoexperiencestrokes,notpeo-
ple who have lived long lives.”

A non-reimbursable topic
On Jan. 1, a new

Medicare regulation
briefly took effect
that listed “advance
care planning” as
one of the services
that could be of-
fered in the “annual
wellness visit” for
Medicare patients.

Just a few days
later, President
Barack Obama
dropped that lan-
guage from the regulation, with an admin-
istration official observing that, “This
should not affect beneficiaries’ ability to
have these voluntary conversations with
their doctors.”

“It’s true that you don’t get reimbursed
[by Medicare] for it,” said Lee, “but it’s still
the right thing to do.”

Dr. Stancel Riley, executive director of the
Massachusetts Board of Registration in
Medicine, said, “We would encourage
everybody to have this conversation.
Things can happen to all of us in the form

Continued on page 15

The importance of discussing
end-of-life care with patients

By Eric T. Berkman

A woman in her late 60s went to her
primary care provider with stomach
pains. The physician, figuring it was acid
reflux, prescribed an antacid. But the
problem didn’t go away, and the woman
came back repeatedly.

Thedoctor–whokeptassumingthat the
patient’s problem was acid reflux and con-
tinued to treat it that way – finally discov-
ered that it was actually ovarian cancer.

How did he learn about it? When the
family filed a medical-malpractice com-
plaint after the patient died.

This is a true story, says Luke Sato,
chief medical officer at CRICO/RMF, the
captive liability insurer for Harvard Uni-
versity’s medical institutions. And his or-
ganization had to settle the claim in what
he describes as the “mid-to-high” range.

What went wrong in this case? The
doctor engaged in what Sato describes
as “diagnostic fixation,” where a physi-
cian is so focused on a particular diag-
nosis that he or she fails to step back and
consider other possibilities.

This happens largely because there’s
so much pressure on doctors to see as
many patients as possible, spending only
10 to 15 minutes per patient, Sato ex-
plains.

“It’s impossible [in this environment]
to be as thorough as you want to be,” he
says. “So you try to address the immedi-
ate concerns. You prescribe something
and say, ‘Come back in a month.’”

Martin Foster, a med-mal defense law-
yer at Foster & Eldridge in Cambridge,
says that most of the doctors he ends up
defending have tremendous caseloads.

“When I ask a physician what his case-
load is, he’ll often tell me he sees between
3,000 and 5,000 patients,” says Foster, ac-
knowledging the economic pressures
that cause doctors to take on such a load.
“And many subspecialists are seeing as
many as 40 patients a day. … How can
they see that many patients, maintain an
appropriate medical record, make an ac-
curate diagnosis and come up with a
treatment plan they’ll follow up on? It’s
just impossible.”

Of course, diagnostic fixation and dan-
gerously unrealistic caseloads are only
two of the most common traps physi-
cians stumble into that can lead to med-
mal claims.

Here are six other big mistakes doctors
should avoid making to protect them-
selves against medical-malpractice law-
suits:

Continued on page 12

Medicalmistakes:
Learntosteerclear
of the commonones
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Today, I am ex-
cited to open the
nomination
process for our
4th Annual Rx for
Excellence
Awards.

Again this year,
we are honoring
professionals in

two categories.
Our Heroes from the Field are the unsung

heroes of their professions. They are the doc-
tors whose patients regard their bedside
manner highly, the practice managers who
ensure that their offices run smoothly, the
nurses who spend more time by a sick pa-
tient’s bedside than the rest and the health

care attorneys whose clients
consistently sing their praises.

Our Leaders in Quality are
pioneers who have created
and led efforts to enact change
for large groups of patients and health care
providers who improve patient safety and
quality. They include hospital quality man-
agers who have developed innovative
safety programs, government officials who
focus on improving patient safety and
health care access, and physicians whose
work in their field demonstrate best prac-
tices.

If you know anyone in our community who
fits thebill,pleasenominatethemtoday.Youcan
find the nomination form at: http://www.survey
monkey.com/rxforexcellence2011

You can also go to our website
at mamedicallaw.com or to page
16 of this newspaper for more in-
formation. All nominations are
due by May 1, 2011.

Please be sure to mark your calendar for
our 2011 Rx for Excellence Awards Ceremo-
ny and Breakfast, where we will honor all of
our winners, on Friday morning, Nov. 4.

We look forward to receiving your nomina-
tions, and to seeing you in November.

As always, if you have any questions
about Rx for Excellence or anything relat-
ed to Massachusetts Medical Law Report,
please don’t hesitate to contact me at
reni.gertner@mamedicallaw.com.

— Reni Gertner, MPH
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By Andrew L. Hyams, Esq.

Any physician contem-
plating resignation from a
position at a health care fa-
cility needs to be aware of
a Massachusetts Board of
Registration in Medicine
“mouse trap” that can

place him or her in professional peril.
Some historical context is necessary to

understand how this “mouse trap” works.
For many decades, health care facilities have
been required to report any “disciplinary ac-
tion” against a physician to the Board of Med-
icine. In the mid-1980’s, health regulators be-
came aware of the unfortunate practice
whereby a physician, accused of a serious
offense by a hospital, would quietly resign
and go to another hospital or another state,
before the hospital reached a final disposi-
tion of the accusation.

First Massachusetts, and then the Na-
tional Practitioner Data Bank, put a stop to
this by requiring hospitals to report such res-
ignations as “disciplinary actions.” While in-
tuitively we understand that the physician’s
act of resignation is not the equivalent of the
hospital affirmatively taking a final discipli-
nary action, the profession and its lawyers
came to understand that “disciplinary ac-
tion,” as a term of art, could include a resig-
nation in the midst of unresolved and often
serious accusations.

The source of the “mouse trap” is the
Board’s erroneous interpretation of the
phrase “disciplinary action” as defined un-

der the Board’s regulation, 253 CMR 3.02. Al-
though this is not stated in the regulation it-
self, the Board interprets the term “discipli-
nary action” to include a resignation sub-
mitted while an investigation is pending,
even if the physician is unaware of the inves-
tigation. This is an expansive interpretation

that not only goes beyond the regulatory lan-
guage, but also goes beyond the intent be-
hind it, and at the same time sets up the un-
aware physician for harsh and surprising
consequences.

A reported disciplinary action is posted
as part of the physician’s profile on its web-
site, regardless of whether the Board actu-
ally investigates the initial allegations. Call-
ing this type of resignation a “disciplinary ac-

tion” even if the physician is unaware of a
pending investigation is inconsistent with
the instructions the Board provides to health
care facilities when they complete the re-
quired disciplinary action report form.
Those instructions state: “The Board as-
sumes that the facility has afforded the

physician procedural due process, when ap-
plicable, unless otherwise notified.”

If a health care facility reports a discipli-
nary action based on an investigation the
doctor didn’t know about, then the doctor
could not have received procedural due
process, which would include notice of the
allegation and the opportunity to respond.
With no notice, there can be no due process.
The Board is thus in no position to “assume
that the facility has afforded the physician

procedural due process.”
Indeed, the irony here is that it is the

Board’s interpretation that translates into
the physician’s complete loss of due process
rights at the hospital. The physician resigns,
unaware of a pending investigation, the
Board labels the resignation a “disciplinary
action,” and then the physician is unable to
claim a right to a due process hearing be-
cause he or she is no longer on staff at the
hospital.

This particular type of “disciplinary ac-
tion” throws the physician into a profes-
sional horror show. The Board reports pub-
licly on its physician profile website that the
hospital has “imposed discipline,” even
though the hospital, independent of the
Board’s interpretation, would say that it had
not. The physician never got a hearing and
cannot appeal at the hospital level.

Further, the Board launches a disciplinary
investigation, which can go on for months or
even years, and the physician is kept in the
dark because, lacking the hospital hearing
and being no longer on staff, the physician
has no access to documents, medical
records or witnesses. And with a disciplinary
report posted on the website and a pending
Board investigation, it can be impossible to
find employment.

The Board’s interpretation is inconsistent
with its own regulation, which requires a
“disciplinary action” resignation to be either
“related to competence” or related to a bona
fide complaint of a regulatory or bylaw vio-
lation. The Board’s disciplinary action form

TheBoardofMedicine’shospital resignation ‘mousetrap’
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TOUGH TIMES CALL FOR A STRONG PARTNER
Will your medical liability provider be there if you have a claim years, months or even weeks from now?
The state of the economy is uncertain and now, more than ever, is not the time to leave you or your practice unprotected. With so much at stake, it is 
more important than ever that you are protected by a company that will be there when you need it. 

Financial strength when it is needed most.
In this challenging economy, ProMutual Group continues to maintain the financial strength necessary to defend, protect and provide our policyholders 
with the medical liability coverage they require and the peace of mind they deserve. This is evidenced by the reaffirmation of our Best’s rating of A- 
(Excellent), a rating which we have held for 13 consecutive years. 

ProMutual Group has been protecting healthcare providers for more than three decades and has weathered tough economic cycles. Our conservative 
investment strategy is based upon only taking modest risk in our investments, which has made our portfolio less vulnerable to difficult markets 
and helped us steer a steady course during these stressful times. To learn more about ProMutual Group, visit www.promutualgroup.com or call us
at (800) 225-6168. 

Conn e c t i c u t   Ma i n e   Ma s s a c hu s e t t s   N ew  Hampsh i r e   N ew  J e r s e y   Pe nn s y l v a n i a   Rh o d e  I s l a n d   Ve rmon t
101 Arch Street, Boston, Massachusetts 02110  1.800.225.6168  www.promutualgroup.com

Any physician contemplating resignation from a

position at a health care facility needs to be aware of a

Massachusetts Board of Registration in Medicine

“mousetrap”thatcanplacehimorherinprofessionalperil.
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‘Defensive’ imaging
common, costly

Over one-third of the cost of total diag-
nostic imaging generated by orthopedic
surgeons may go to tests performed to
avoid the risk of litigation, according to a
study by the American Academy of Or-
thopaedic Surgeons.

Members of the Pennsylvania Orthopaedic
Society were asked to voluntarily and anony-
mously record a consecutive series of patient
imaging decisions in various settings. For the
72 physicians who responded, 396 tests (19
percent) were ordered for defensive purpos-
es and defensive medicine accounted for
$113,369 (34.8 percent) of the total spending
for tests included in the study.

The researchers noted that this is the
first study to “prospectively collect data on
the cost and prevalence of defensive medi-
cine in any specialty of medicine” and con-
cluded that the practice was “both common
and costly.”

Study: PCP-specialist
communication lagging

Communication between primary care
physicians and specialists regarding referrals
and consultations is often inadequate and
could be improved by focusing on matters as
basic as time spent with patients and nurse
support, according to a new study published
in the Archives of Internal Medicine.

The study conducted by Ann S. O’Malley,
M.D., and James D. Reschovsky, Ph.D., found
that 69.3 percent of PCPs reported “always”
or “most of the time” sending notification of
a patient’s history and reason for consulta-
tion to specialists, but only 34.8 percent of
specialists said they “always” or “most of the
time” received such notification.

Similarly, 80.6 percent of specialists said
they “always” or “most of the time” send
consultation results to the referring PCP,
but only 62.2 percent of PCPs said they re-
ceived the information. Physicians who did
not receive timely communication regarding
referrals and consultations were more likely

to report that their ability to provide high-
quality care was threatened.

The three practice characteristics associ-
ated with PCPs and specialists who report-
ed stronger communication regarding refer-
rals and consultations were “adequate” visit
time with patients, receipt of quality reports
regarding patients with chronic conditions
and nurse support for monitoring patients
with chronic conditions.

M.D. groups: Revise
e-Rx penalty policy

The American Medical Association and
103 state and specialty medical societies
have urged the Department of Health and
Human Services to revise the Medicare e-
prescribing penalty policy in a letter sent to
HHS Secretary Kathleen Sebelius.

The policy, which would penalize
physicians in 2012 if they don’t
e-prescribe in the first six months of
2011, will hurt efforts to implement wide-
spread health IT adoption among physi-
cian practices and cause them to take on
needless financial and administrative
burdens, according to the AMA.

The Centers for Medicare and Medic-
aid Services has said that physicians
cannot receive incentives from both
the Medicare e-prescribing incentive
program and the Medicare EHR in-
centive program simultaneously;
however, if physicians choose not
to participate in the 2011 e-pre-
scribing program, they will face
penalties in 2012 and 2013.

“This unreasonable policy leaves
many physicians with little choice but

to purchase and use a stand-alone e-
prescribing program during the initial

months of 2011 just to avoid penalties,”
said AMA Board Secretary Steven J.
Stack, M.D. “HHS must take action now to
align the e-prescribing and EHR incentive
programs in order to alleviate confusion
and reduce financial and administrative
burdens on physician practices working
to adopt health IT.”

Doctors missing strokes
in children with anemia

Doctors may be missing “silent strokes”
in a small but significant number of children

The news beat
of the medical profession
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Mental health center institutes ban on smoking
Berkshire County’s main lifeline for mental illness and substance abuse has declared all

its campuses tobacco-free and begun tobacco cessation counseling, steps its medical di-
rector said are innovative in the state.

The Berkshire Eagle reported that the Brien Center in Pittsfield serves a de-
mographic that smokes at more than three times the rate of the general popu-
lation, according to medical director Dr. Jennifer Michaels.

“Tobacco companies touted the idea that people with mental illness smoke
to self-medicate their emotional issues,” Michaels said. “We recognize that
that’s all false; [tobacco addiction] is just another disease.”

Michaels said the new ban and counseling are ahead of the state curve,
noting that she gave a lecture in January in Eastern Massachusetts discussing
the decision and other providers there laughed, citing the pervasive culture of
smoking at their mental illness programs.

But Michaels said her plan is part of a new movement in the field to break
from the attitude that mentally ill people shouldn’t have high expectations for
their wellness.

Michaels said that 75 percent of people with mental illness smoke – compared to
22 percent of the general population – and die on average 25 years earlier, largely be-
cause of preventable diseases that are commonly consequences of tobacco addiction.

The Food and Drug Administration has announced a
possible link between saline and silicone breast implants
and a rare type of cancer.

Data reviewed by the agency indicated that people with
breast implants have a small but significant increased risk
of anaplastic large cell lymphoma (ALCL) in scar tissue ad-
jacent to the implants.

The FDA is now working with manufacturers of the im-

plants to update their product labeling to reflect the newly
found association, and the agency is also asking health
care professionals to report any cases of the disease in
women with breast implants.

“We are working with the American Society of Plastic
Surgeons and other experts in the field to establish a
breast implant patient registry, which should help us bet-
ter understand the development of ALCL in women with

breast implants,” said Dr.
William Maisel, chief scientist
and deputy director for science
in the FDA’s Center for Devices
and Radiological Health.

The FDA noted about 60 cas-
es of ALCL in women with
breast implants worldwide, al-
though agency officials said the
number is difficult to verify. An
estimated 5 million to 10 mil-
lion women worldwide have
breast implants.

The FDA also plans to pro-
vide an update on its review of
silicone gel-filled breast im-
plants, including interim find-
ings from ongoing post-approval
studies for silicone gel-filled
breast implants currently sold
in the United States, in the
spring of 2011.

— Kimberly Atkins

Rare cancer linked to saline, silicone breast implants
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Defense bar hails trend

ByDavid E. Frank
david.frank@lawyersweekly.com

Recent rulings by two influential trial
judges have found that the treble damages
provision of the tip statute does not apply
retroactively, an issue that courts in
Massachusetts have been split on for nearly
two years.
On Feb. 8, Superior Court Judge

Margaret R. Hinkle, who heads the
Business Litigation Session, determined in
Hernandez, et al. v.Hyatt Corp. that a 2008
amendment to the state’s controversial tip
law — G.L.c.149, §150 — was intended to
be applied prospectively only.
Two months earlier, U.S. District Court

Judge William G. Young, who served as
chief of the court from 1997 to 2005, came
to the same conclusion in DiFiore, et al. v.
American Airlines, Inc.
“There was a point in time [when] the

plaintiffs’ bar had some authority on their
side that made them feel they had leverage
over us during settlement discussions,” said
Brigitte M. Duffy, the Boston lawyer who
represented the defendants in Hernandez.
“There’s no question that now having the
chief of the [BLS] and a former presiding
judge of the federal court saying what
they’ve said here carries some extra weight.”
Duffy, who practices at Seyfarth Shaw,

added that DiFiore and Hernandez are
“evidence of a definite trend which swings
the pendulum back in our direction. It’s
been a good couple of months for defense
attorneys in Massachusetts — and we don’t
always get good months in wage and hour
litigation.”
The full text of the four-page Hernandez

ruling,LawyersWeeklyNo.12-019-10, can be

ordered at www.masslawyersweekly.com.
DiFiore, Lawyers Weekly No. 02-304-09, can
also be found on LawyersWeekly’s website.

‘Confused’judges
Scott E. Adams of Groveland, who

represented the plaintiffs in Hernandez, said
the uncertainty on retroactivity started in
2005 when the Supreme Judicial Court held
in Weidmann v. The Bradford Group that
treble damages could be awarded only on a
finding that an employer had willfully
committed an infraction.
That test was struck down by Chapter 80

of the Acts of 2008, which made
Massachusetts the first state in the country
to impose automatic treble damages for
wage and hour law violations. What
remained unclear was whether the
Legislature intended for damages to apply
to cases that pre-dated the passage of the
bill.

Adams said judges across the state have
been split on the question ever since. For
example, he said, Superior Court Judges
Raymond J.Brassard and Leila R.Kern have
ruled opposite of Hinkle and Young.
“These are significant matters of law that

have some important philosophical
questions underlying them, and there is
clearly a problem with the implementation
and enforcement of them,” Adams said.
“There are a number of judges in

Judges: ‘tip law’not retroactive

YOUNG HINKLE

Both rule treble damages
apply prospectively only
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By Michael T. Marcucci
and Roberto Tepichin

Traditionally, most
corporate counsel
deal with securities
litigation as defen-
dants, frequently in
class actions filed by a
handful of plaintiffs’
firms alleging fraud
concerning stocks,
bonds or other instru-
ments traded on the
public markets.

But in light of the
financial crisis, corpo-
rations increasingly
find themselves as
potential plaintiffs
in actions against
investment advisers,
bankers, brokers, hedge
funds or others who

breaches of representations and war-
ranties.

The issues confronting a corporate
plaintiff are quite different than those
raised by the sort of securities fraud
class action suits that follow any large
drop in stock price, or disclosure of mis-
conduct, or government investigation.

Those cases follow a predictable pat-
tern. They are filed in federal court.
Federal law applies, including the height-
ened pleading requirements of the Private
Securities Litigation Reform Act.

Between the PSLRA and the Securities
Litigation Uniform Standards Act, the cases
must be in federal court and decided under
the well-developed body of federal securi-
ties laws.

A motion to dismiss will be filed. If suc-
cessful, it might be appealed. If not, some
discovery will begin.

While the expertise needed to success-
fully defend such a case is high, both the
plaintiffs and the defendants have rela-

bank or an investment adviser, if it is sol-
vent and capable of paying a substantial
judgment, it is likely still an important
player in the business world.

Does the corporation want to sue a poten-
tial business partner? If the potential plain-
tiff is in the investment world itself, what is
the business risk of taking on a major bro-
ker-dealer or bank, even if the claims have
some merit?

A related consideration is whether the
potential plaintiff is exposing itself to lia-
bility to its constituents, such as a corpora-
tion claiming to have been hoodwinked
by a hedge fund or investment. Does that
open it up to a claim by its shareholders
that management should have been more
diligent in researching potential invest-
ments?

On the other hand, if the corporation
decides not to bring the claim, is there a
risk of a derivative lawsuit seeking to take
that decision away from the board and
management?

SPECIAL FEATURE

The corporation as a
securities fraud plaintiff

MARCUCCI

Medical Law Report
Massachusetts

A Quarterly Publication of

Legal news for the medical communitySeptember 2010 www.mamedicallaw.comMedical Law Report
Massachusetts

A Quarterly Publication of

Legal news for the medical communitySeptember 2010 www.mamedicallaw.com

David C. Turner
President and CEO
Masonic Health System of Massachusetts

“My proudest achievement is when I look
around at the quality of the staff members
with whom I have the privilege to work.”

Tell us about what you do.
Masonic Health System offers senior care services across the continuum pri-

marily consisting of three campuses located in Lincoln,Charlton and
Northampton.MHS also offers home and community based services through-
out the Commonwealth via OverlookVisiting Nurse Association.
Over the past ten years we have grown from a stand-alone skilled nursing fa-

cility in Charlton caring for approximately 169 residents to a full continuum of
services across Massachusetts with an average daily census of almost 2000.
Revenues have increased from under $10 million in fiscal 2000 to a pro-

jected $65 million for fiscal 2010.

Why do you do what you do?
We owe the lives we live today to our seniors. It was their hard work and ded-

ication that provided the opportunities and benefits we enjoy.Our current sen-
ior care industry is woefully inadequate – at best we still warehouse our
seniors.We can and must do better.
We must work to move the power and control from providers to the seniors

and their families.We must work to provide more decision making and influ-
ence by the direct care worker.
We will move our industry from a reactive medical model to a proactive well-

ness continuum with empowered seniors making informed choices about how
they want to live.

What is your proudest achievement?
Professionally,my proudest achievement is when I look around at the quality

of the staff members with whom I have the privilege to work. I not only have
the greatest confidence in my team,but we also have a great deal of fun and
truly have a passion for what we are doing.

What is the biggest obstacle you have had to overcome?
The biggest obstacle we have had to overcome was and continues to be the

government and others who are invested in maintaining the status quo.
Senior care is very difficult to navigate even if you work in the industry.

Providers rarely work collaboratively, let alone share information,data and best
practices. It is getting better but we still have a far way to go. Different service
providers need to work together to present information and options to seniors
to allow for informed choices.
We then need to support those choices and provide services when and

where the senior chooses – not when and where the provider can maximize re-
imbursement.

Who is your role model and why?
My father.He exemplified integrity.He was one of those individuals who just

worked hard and did not care who got the credit.
I have often heard that dad“rarely spoke but when he did you better listen.”

He taught me that your word is your most valuable possession and if you work
hard with integrity and faith you can accomplish anything.

Given the recent passage of the new health care reform law, what do you consider the biggest
challenge facing doctors and the health care industry today?
While the new law will alter the landscape for health care,significant

changes in regulations and reimbursement is nothing new.The industry goes
through periodic upheavals and we have always found ways to survive if not
prosper.
The challenge has always been and will continue to be how to meet the

needs and demands of our seniors and our staff.As providers of health care
services, the challenge is to not lose sight that our true client is the seniors, their
families and our staff; it is not the government, insurance companies or other
payer,or regulators.

What would be your dream job (other than your current one)?
Professional golfer

The Leaders in Quality
are professionals whose unique efforts have helped advance safety,

quality and risk management for many patients and health care providers.

Reprinted with permission from The Dolan Company, 10 Milk Street, Boston, MA 02108. (800) 444-5297 © 2010 #01329vw

For more information 
on pricing or how to 

order please contact us
at 617-218-8145 or

masales@lawyersweekly.com
H0K0514

Reprints Paper reprints of articles, book reviews, news items and verdicts 
& settlements.

PDF File It can be posted on your website, sent out in e-mails or used to print
your own hard copies, plus it can be customized.

Custom Plaques Custom-designed plaques that commem  orate your
achievements for display in your office, reception area or home. 

with severe anemia, who may be unfairly
labeled as slow learners when in fact they
have a medical problem, new research sug-
gests.

Strokes have long been known to be a
risk for kids with sickle cell anemia, and a
new study has found that strokes are even
more common than once believed in these
children.

In addition, the study found that strokes
also are occurring undetected in children
who do not have sickle cell but have other
conditions that can cause anemia, such as

cancer, kidney failure or blood loss from
trauma such as a car crash. Some of the
children had what researchers described
as the brains of 80-year-olds when they
were only 5 or 10.

The study involved only 52 children at
Children’s Medical Center Dallas, but ex-
perts believe the findings have wide rele-
vance. One percent of all admissions to the
hospital, or about 400 children over two-
and-a-half years, were for severe anemia,
said pediatric neurologist and study leader
Dr. Michael Dowling.

Report finds many
U.S. kids lack docs

Though there are enough children’s doc-
tors in the United States, they work in the
wrong places, a new study has found.

Almost 1 million children live in areas
with no local doctor. By relocating physi-
cians, nearly every child could have one
nearby, according to the study, which ap-
peared in the journal Pediatrics.

The study’s lead author, Dr. Scott Shipman

of the Dartmouth Institute for Health Policy
and Clinical Practice, said the increase in the
number of pediatricians and family physi-
cians has outpaced the child population
growth, but the result has been more doctors
in places where there is already an oversup-
ply. The focus, he said, should be on evening
out the distribution of physicians.

Federal financing has been expanded in
recent years for the National Health Ser-
vice Corps, which offers loan forgiveness
for doctors and other health practitioners
who work in underserved areas.

The type 2 diabetes drug Avandia, the subject of thousands of lawsuits, will get a
new warning label and medication guide, according to manufacturer GlaxoSmithKline.

The new label will provide information about tighter Food and Drug Administration
restrictions on the drug and warn of potential heart failure linked to the drug.

Approximately 13,000 lawsuits claim the company failed to warn about the risks of
heart attack, heart failure and strokes. The company recently settled several lawsuits
on the eve of trial, but has yet to make a global settlement of the claims.

According to a company press release, the revised labels restrict Avandia to patients al-
ready taking medications containing rosiglitazone and to new patients who are unable to
control their diabetes with other medications or who, in consultation with their doctor,
have decided not to take alternatives for medical reasons.

In September, the FDA required GlaxoSmithKline to establish a program to restrict the
availability of Avandia. The company is still working to finalize a program, according to its
press release.

— Sylvia Hsieh

Diabetes drug warning label changed
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Officials push for new
youth concussion regs

State health authorities have proposed
stringent regulations aimed at reducing head
injuries in adolescent athletes and assuring
that injured players don’t return to the field
until they have recovered.

The Boston Globe reported that the rules
give form to emergency legislation enacted
last summer amid burgeoning concerns
about the long-term consequences of con-
cussions.

The rules would require parents and stu-
dents in middle school and high school to
complete online training courses annually.
Schools would have to maintain records on
head injuries and doctors would have to un-
dergo additional training.

Officials presented the regulations to the
Public Health Council, whose blessing is re-
quired for passage. A vote is expected in late
spring.

The concussion rules would apply to pub-
lic schools as well as to private schools that
belong to the Massachusetts Interscholastic
Athletic Association. That organization, as
well as the Massachusetts Association of
School Committees, expressed general sup-
port but cautioned that record-keeping re-
quirements could prove onerous for admin-
istrators already grappling with new rules
governing bullying.

Massachusetts is one of nine states that
have adopted laws designed to protect stu-
dent athletes from concussions and the po-
tentially lethal complications that can ensue
from repeated head injuries, according to
The Globe.

State employees must
enroll in health plans

The state Group Insurance Commission
has voted to require all state employees to
re-enroll in health care plans, the Patrick ad-
ministration has announced.

The GIC promised a three-month “premi-
um holiday” for those who choose lower
cost, limited network plans, according to the
announcement from the state Executive Of-
fice of Administration and Finance.

The plan will be offered in this spring’s an-
nual enrollment and go into effect July 1.

According to the administration, employ-
ees who move to the lower cost plan next fis-
cal year will save an estimated $800 for an
individual and $1,700 for a family plan.

The GIC intends to negotiate lower rates
and provide an incentive to employees to

join limited network plans, which state offi-
cials say “have essentially the same benefits
as the more expensive health plans, with few-
er providers.”

“People can still have freedom of choice –
they can decide to move to a lower cost plan,
or stay with a higher priced broad network
plan, but they do have to make a formal
choice,” said Dolores Mitchell, executive di-
rector of the GIC.

Administration and Finance Secretary Jay
Gonzalez said, “Employees could save over
$1,000, between the lower premiums and the
incentive, and the Commonwealth will save
tens of millions of dollars.”

Mass. sets record for
Medicaid recovery

Attorney General Martha Coakley’s office
has announced that its Medicaid fraud divi-
sion recovered $66 million for the state in
2010, nearly $15 million more than the pre-
vious annual high, set in 2009.

The division took an active role in secur-
ing several lucrative settlements stemming
from multi-state agreements with pharma-
ceutical companies, including an $18.8 mil-
lion payment from AstraZeneca as part of a
national settlement to resolve allegations
that the company fraudulently marketed one
of its anti-psychotic drugs for off-label uses.

Since Coakley became attorney general in
2007, the number of investigators and attor-
neys assigned to the unit has risen by more
than 50 percent, while the division’s budget
has climbed by more than 30 percent over
the same time, according to Coakley’s office.

Towns opt to borrow
to cover health costs

In the most recent example of Massachu-
setts municipalities turning to credit cards
and Beacon Hill for short-term help with
health care costs, state legislators have
passed a bill that would permit another town
to borrow $445,000 to cover health care
claims.

According to Rep. Christopher J. Donelan,
a Democrat who represents the town of Or-
ange in the House, his town used to be self-
insured but voted in April 2010 to shift to pri-
vate insurance coverage. After the switch,
unpaid claims from the town’s self-insured
days continued to pour in, leaving the town
$445,000 in the hole and exhausting the lo-
cal health insurance trust fund intended to
cover cost overruns.

Richard Kwiatkowski, town administrator,
said that the high cost of health care and in-
action on controlling municipal health costs
on Beacon Hill had led to the town’s predica-
ment and its effort to borrow.

Kwiatkowski pointed out that other cities
and towns have faced similar – and in some
cases, greater – challenges in covering health
care costs. Orange modeled its borrowing
plan on one approved in July 2010 for North
Adams, said Donelan, who added that a
handful of other communities have also
sought such authority. The North Adams
plan let the city of about 15,000 borrow
$880,000 for health bills.

U.S. approves $157M
for local hospitals

Massachusetts will receive $157 million in
federal funds that will help trigger the release
of $230 million in payments to hospitals that
serve a disproportionate share of low-in-
come and uninsured patients.

The funds are expected to provide state
matches and free up the flow of funding to
Boston Medical Center and hospitals in
Brockton, Dorchester, Lawrence, Holyoke
and Springfield.

Cambridge Health Alliance has already re-
ceived about half of the $486 million in funds
approved last October by federal govern-
ment health care administrators.

The payments stem from the state’s ap-
plication last March for amendments to its
Medicaid waiver with the federal govern-
ment. The new waiver agreement gives the
state the authority to make $230 million in
payments to Boston Medical Center, Brock-
ton Hospital, Caritas Carney Hospital,
Holyoke Medical Center, Lawrence General
Hospital and Mercy Medical Center.

The payments will be made in two in-
stallments and will be distributed based on
each institution’s percentage of state-sup-
ported care, relative to their percentage of
privately insured patients.

FDA changes medical
device review process

In a move it said will encourage innova-
tion while protecting patient safety and in-
creasing transparency, the Food and Drug
Administration announced changes to its
process of reviewing certain medical devices
before they go to market.

The FDA announced 25 actions it intends
to implement this year, including streamlin-
ing the “de novo” review process for certain
innovative, lower-risk medical devices; issu-
ing guidance clarifying when clinical data
should be submitted in a premarket sub-
mission; and establishing a new Center Sci-
ence Council of senior FDA experts to ensure
timely and consistent science-based deci-
sion making.

The moves will create “a smarter medical
device program that supports innovation,
keeps jobs here at home and brings impor-
tant, safe and effective technologies to pa-
tients quickly,” said Dr. Jeffrey Shuren, di-
rector of the FDA’s Center for Devices and
Radiological Health.

The changes reflect some of the 55 rec-
ommendations made by two internal work-
ing groups set up by the agency to address
concerns related to the premarket notifica-

tion process. The groups found that the
process for premarket review of lower-risk
medical products such as certain catheters
or diagnostic imaging devices – known as
501(k) – was unpredictable, inconsistent and
opaque. Consumers and health care profes-
sionals commented that the review process
wasn’t robust enough.

The Center has also asked the indepen-
dent, nonprofit Institute of Medicine to study
the 501(k) review program. That review is
still under way.

– Kimberly Atkins

Mass. misses out on
insurance bonuses

Although 15 states won a combined $206
million from the federal government for ef-
forts to enroll children in health insurance,
Massachusetts – whose leaders recently
boasted a 99 percent rate of insured children
– was not among the winners.

Cindy Mann, deputy administrator of the
federal Centers for Medicare and Medicaid
Services, said awardees were chosen based
on improvement in children’s enrollment in
Medicaid since the enactment of a 2009 law
reauthorizing Children’s Health Insurance
Program (CHIP) programs.

Because Massachusetts and several oth-
er states already had substantial child en-
rollment in health insurance prior to that law,
Mann said, it would have been “pretty much
impossible for them to qualify.”

Alabama won the greatest share, $55 mil-
lion, for its efforts to simplify enrollment pro-
cedures for children in Medicaid and CHIP.

FTC releases medical
identity theft guide

The Federal Trade Commission has re-
leased information for health care providers
andhealth insurersabouthowtohelppatients
minimize the risk of medical identity theft and
deal with the consequences if it occurs.

“The Medical Identity Theft FAQs for
Health Care Providers and Health Plans” says
that indications that medical identity theft
has occurred include health plan statements
showing that benefit limits have been
reached and insurance claim denials based
on medical conditions the patient doesn’t
have.

Health care providers and insurers should
advise victims to notify health plans, file
complaints with police and the FTC and re-
view credit reports, the report states.

Budget delays cuts
for doctors again

A proposed 25-percent cut to physicians’
Medicare payment rates will be delayed un-
til the end of 2013 under a $3.73 trillion bud-
get sent to Congress by President Barack
Obama.

In December, U.S. representatives fol-
lowed their Senate colleagues by approving
an 11th-hour, one-month delay of a cut to the
rates, granting the current payment sched-
ule a temporary stay.

Medical groups warn that as many as two-
thirds of doctors could refuse to take on new
Medicare patients if and when the cuts go
into effect.

Critics point out that Obama’s plan fails
to specify how it will pay for the two-year de-
lay in the Medicare payment cuts and that
the budget also makes assumptions about
economic growth that are more optimistic
that those offered by many private econo-
mists.

From Capitol Hill

From Beacon Hill

Bills,Rules & Regs
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By Kimberly Atkins

A Texas jury has awarded $482 million to
a radiologist on his claim that a medical stent
manufacturer willfully infringed his patent.

It took only two hours for the jury to de-
liberate and then find that Cordis Corp., a
subsidiary of Johnson & Johnson, willfully
infringed on the patent developed by
Philadelphia radiologist Dr.BruceN. Saffran.

Paul R. Taskier, trial attorney for Saffran,
said the key to winning was having witness-
es and co-counsel who could present the
highly technical facts of the case in a way
that the jury could easily understand.

“We had extraordinarily good witnesses,
including two technological experts and one
damages expert who were fantastic, and we
had our client, who was a terrific witness as
well,” said Taskier, a partner in the Wash-
ington office of Dickstein Shapiro.

‘My gosh, that looks like my patent!’
Saffran claimed that in 1996 he developed

a patent for the “Method and Apparatus for
Managing Macromolecular Distribution,” a
technological process to be used in medical
devices such as stents.

He then contacted several companies, in-
cluding Cordis, to inquire if they had any in-
terest in working with him to develop med-
ical devices using the process. They de-
clined, according to Taskier.

In 2001, while doing research, Saffran dis-
covered that Cordis was conducting trials
for its newly developed product, the Cypher
drug-eluting cardiac stent. When he evalu-
ated the product more, he found something
that looked familiar, Taskier said.

“He said, ‘My gosh, that looks like my
patent!’” Tasker said.

Saffran contacted the company, which de-
nied using his patent.

He filed suit in U.S. District Court for the
Eastern District of Texas, which frequently
hears patent claims, alleging willful patent
infringement.

In a separate, related case, Saffran won a
$501 million verdict against Boston Scientif-
ic Corp. over the same patent in 2008. That
case ultimately settled for $50 million while
the appeal was pending.

“I was surprised that the second case
went to trial,” Taskier said, adding that
Cordis never made a settlement offer.

Experts key
Taskier said that the plaintiff was pre-

pared with a witness list of the nation’s top
experts to testify.

“[Our experts] demonstrated a command
of all the materials and theories, and that
was a key driver in convincing the jury, par-
ticularly because the experts relied on John-
son & Johnson’s own documents and the tes-
timony from their witnesses,” Taskier said.
“Utilizing the other side’s documents and
witnesses was very compelling to the jury.”

Calls to attorneys for the defense were di-
rected to Cordis. In a statement, Cordis
spokeswoman Sandy Pound said that the
company was “disappointed with the jury’s
ruling.”

“The company believes this is contrary to
both the law and the facts set forward in the
case. We will ask the judge to overturn this
verdict and if unsuccessful, we plan to ap-
peal,” Pound said.

Saffran has a third case pending against
Abbott Laboratories over the same inven-
tion. That case is scheduled to go to trial in
August 2012. MMLR

Questions or comments can be directed to the
writerat: kimberly.atkins@lawyersusaonline.com
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By Correy E. Stephenson

A Texas jury has awarded almost $11 mil-
lion to the family of a man who died after be-
ing prescribed a deadly cocktail of drugs
from a local “pill mill.”

The verdict is believed to be the first civ-
il verdict in the country against a “pill mill,”
said Tommy Hastings of The Hastings Law
Firm in The Woodlands, Texas, who repre-
sented the patient’s family.

He said the Drug Enforcement Agency has
declared Houston one of the worst places
for “pill mills,” pain management clinics that
sell narcotics without a legitimate medical
need.

Michael Skorpenske died three days after
he received a prescription for a lethal com-
bination of drugs the first and only time he
visited the Family Medi Clinic in The Wood-
lands. Skorpenske’s family filed suit against
the clinic, its director and owners.

After a three-day trial and one full day of
deliberations, a 12-person jury awarded a to-
tal of $10.7 million against the defendants,
$8 million of which was punitive damages.

“Our biggest obstacle was getting past the
natural prejudice that potential jurors would
have about people who overdose on medi-
cine,” Hastings explained. Jurors might have
held Skorpenske responsible because he put
the drugs in his body, but “ultimately, we were
able to prove that he had zero fault in this.”

Greg Heath, a Houston attorney at Heath
& Associates and a lawyer for one of the co-
owners of the medical clinic, said of the ver-
dict, “It is what it is. It didn’t go the way I
thought that it should.”

Thomas Swanson, a sole practitioner in
Houston, and Don Lewis, of Houston-based
Lewis & Associates, who represented other
defendants in the case, did not respond to
calls requesting comment.

A ‘death sentence’ prescription
AccordingtoHastings,Skorpensketypically

went to the VA hospital to get pain medicine
for a recurring back injury. But he was having
seizures and wasn’t supposed to be driving,
Hastings said, which was a problem because
he lived more than 40 miles from the VA.

So Skorpenske went to the Family Medi
Clinic, which he had seen advertised not far
from where he lived. He was prescribed
three drugs: Vicodin, Xanax and Soma.

The combination of drugs “is typically giv-
en to addicts,” Hastings explained, and was
particularly lethal for Skorpenske because
of several pre-existing medical conditions,
including liver problems, COPD (chronic ob-
structive pulmonary disease) and apnea.

The Xanax prescription alone was “eight

times what would normally be given to a
first-time patient,” Hastings said, and the Vi-
codin was twice the dose Skorpenske usu-
ally took. Just three days later, Skorpenske
died of an overdose, and his surviving fami-
ly – his 86-year-old mother, two adult chil-
dren and a 15-year-old daughter – filed suit.

At trial, theclinic’s medical director, Dr. Mau-
rice S. Conte, repeatedly took the Fifth Amend-
ment during his testimony, Hastings said.

“His lawyer told the jury that pain man-
agement is controversial,” he said. Dr. Con-
te, a 72-year-old general practitioner, was
also the medical director of 16 other clinics
in the area, Hastings noted.

Hastings said that Dr. Conte, who surren-
dered his medical license days after Skor-
penske’s death, never set foot in the clinic.
It appears likely that the clinic used a pre-
signed prescription form to prescribe the
drugs to Skorpenske, Hastings said, but
that’s unclear because the clinic destroyed
many of its medical records.

The clinic itself was a defendant, as were
co-ownersMelissaMartin,apart-timemedical
assistant, and Michael Kabizinski, a chiro-

practor. (Kabzinski settled before trial. Mar-
tin’s husband, Lewis Martin, a Harris County
Sheriff’s Deputy, was also a co-owner, but the
plaintiff didn’t discover his involvement until
after the statute of limitations had run.)

The final defendant was Jimmy Moore, a
recruiter hired by the clinic to find a medical
director. Moore testified that “he had no
obligation to do any background checks” on
the doctors he placed, Hastings said. “He
said his job was to put A with B.”

Hastings presented expert testimony that
there was no legitimate medical reason to
prescribe the three medications in combi-
nation, and educated the jury about the dif-
ference between a pill mill and a legitimate
medical clinic. His expert also testified about
Skorpenske’s medical conditions and why
the cocktail of drugs he was prescribed “was
a death sentence for this man,” Hastings said.

Family members testified, including Sko-
rpenske’s now 88-year-old mother and his
teenage daughter, who was two weeks from
her 16th birthday when her father died, Hast-
ings said. Her testimony was “very emo-
tional,” he said.

Deliberation and damages
After a day of deliberations, the jury

awarded Skorpenske’s family $1.7 million in
compensatory damages and $8 million in
punitive damages against Dr. Conte.

Jurors also awarded $1 million in punitive
damages against the clinic and approxi-
mately $85,000 against Moore.

Hastings, who spoke to one of the jurors
after the trial, said deliberations lasted an
entire day because of the very long jury
charge and a lone holdout in the verdict
against Moore, the recruiter. Texas requires
a jury to vote 10 to 2 or 11 to 1 for a liability
verdict, but be unanimous for a finding of
punitive damages, he explained. While 11 ju-
rors wanted to award punitives against
Moore, a lone juror refused.

But Hastings, who asked the jury for $20
million in damages, said he was pleased with
the result.

“The jury was trying to send a message to
other pill mills,” he said. MMLR

Questionsorcommentscanbedirectedtothewriter
at: correy.stephenson@lawyersusaonline.com

Michael Skorpenske, pictured with his daughters, died three days after receiving a prescription for a lethal combination of
drugs from a Texas pill mill. Attorney Tommy Hastings, right, won a $10.7 million verdict on behalf of Skorpenske’s family.

states: “In addition, the Board interprets ‘re-
lated to competence’ as including situations
in which a physician withdraws an applica-
tion or agrees to the imposition of a disci-
plinary action while the facility is conduct-
ing an investigation, even when the facility
does not make a final determination on the
subject(s) of the investigation.”

If the physician is unaware of the investi-
gation, it is impossible for the physician to
“agree to the imposition of a disciplinary ac-
tion,” and thus under this Board instruction,
the resignation cannot be “related to com-
petence.” Yet, the Board ignores its own form
and insists that the physician who resigned
while unaware of an investigation must be
reported to the public as disciplined by his
or her former hospital.

I was general counsel at the Board from

1985-1990. As the attorney who drafted the
definition of “disciplinary action” under 253
CMR 3.02, I can state unequivocally that the
current Board’s interpretation of the regula-
tion is at odds with the Board’s intent at the
time the regulation was promulgated. The
Board’s purpose then was to shut down the
unfortunate practice of allowing an incom-
petent or unethical physician to submit a
“quiet resignation,” only to pop up at anoth-
er unaware hospital. The purpose was not
to set a “mouse trap” for the unsuspecting
physician, as the current Board has done.

Unless a court overrules the Board, any
physician contemplating resignation from a
health care facility should take the following
precautionary steps:

1. When contemplating a resignation, af-
firmatively inquire as to whether there are

any pending complaints against you or
whether your professional conduct is sub-
ject to any investigation. If there is anything
pending, seek legal advice from an attorney
well-versed in hospital reporting require-
ments before resigning.

2. Regardless of whether a complaint or
investigation is pending, include in your res-
ignation a “due process reserve” clause. In-
dividual legal situations are unique and you
should rely on your own attorney for legal
advice. I have recommended to physicians
that they include something along the fol-
lowing lines: “This resignation is void if, at
the time it shall otherwise be effective, there
is any pending complaint or investigation re-
garding me (regardless of whether I am
aware of such complaint or investigation)
which might result in the health care facility

filing a disciplinary action report at the
Board of Registration in Medicine. For avoid-
ance of doubt, this resignation is void if it lim-
its my due process rights to answer and oth-
erwise resolve a pending complaint or in-
vestigation.”

It is regrettable that the simple act of resig-
nation forces a physician first to run to a law-
yer for advice, but until the Board can be con-
vinced that its interpretation of its regulation
iserroneous, I seenoalternative. MMLR

Andrew L. Hyams is a partner at the Wellesley
law firm, Kerstein, Coren & Lichtenstein, LLP. He
was general counsel at the Board of Medicine
from1985-1990,andhecurrently representsphysi-
cians and other health professionals in regulato-
ry and peer review proceedings. He can be
reached at AHyams@kcl-law.com.

Continued from page 3
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What doctors are talking about now

By Lynn Black, M.D., M.P.H.

In 1986, Massachusetts lawmakers enacted
an HIV consent law (Chapter 111, Section 70F),
stipulating that patients could not be tested
for HIV without written, informed consent and
that patients must give written, informed con-
sent for each release of test results.

While the law offered protection from dis-
crimination, unintended consequences re-
sulted: it was harder to discover how wide-
spread the disease was and how it was be-
ing transmitted.

Rememberthetime:HIV/AIDSwasanemerg-

ing threat. Infections were soaring. Fears arose
about casual transmission, and people losing
their jobs and being refused medical treatment
if their infection became known. Fear of dis-
crimination added to the fear of infection.

Fast forward two decades. In September
2006, to curtail new infections, the Centers for
Disease Control and Prevention revised its rec-
ommendations forHIV testing toadvocaterou-
tine, voluntary HIV screening as a “normal part
ofmedicalpractice,similar toscreening foroth-
er treatableconditions.”TheCDCalsosaidthat
“separate written
consent forHIVtest-
ingshouldnotbere-
quired; general con-
sent for medical
care should be con-
sideredsufficienttoencompassconsent forHIV
testing.”

However, at the same time, the CDC in-
creased pressure on the states to adopt uni-
form reporting standards that would include
patient names. Federal assistance for HIV pa-
tients was suddenly at stake. Two months
later, the Massachusetts Department of Pub-
lic Health, fearful of losing millions of dollars,
adopted emergency regulations to mandate
physician reporting of HIV-infected patients
by name – regardless of consent.

The CDC’s desire for name-based report-
ing was in conflict with the 1986 state law.
Physicians’ attempts to resolve the conflict
failed, leaving them to make an awkward de-
cision: adhere to the 1986 law or comply with
the new 2006 emergency regulations?

DPH then issued a legal opinion, providing
a defense for a physician who followed name-
based reporting without the patient’s written
informed consent. (DPH currently collects
named-based reports on some 30 diseases di-
rectly from physicians and more than 80 di-
rectly from labs, including a half-dozen STDs.)

The 1986 law still exists today and remains
in conflict with CDC reporting and testing
standards.

Now comes an “Act to Increase Routine

Screening for HIV,” proposed legislation to re-
placeSection70F.While thisActcontainssome
effective provisions – resolving one conflict
with state law by legalizing name-based re-
porting and protecting providers from civil or
criminal liability for reporting mandated infor-
mation, including patient names – it presents
more burdens than benefits.

This proposal would require “every health
care provider who delivers primary medical
care services or infectious disease services to
an adolescent or adult patient” to offer HIV

testing.Testingmaybedone
with the “verbal informed
consent of the patient,” but

providers must document
thepatient’sacceptanceor
denial of consent in the
medical record.

The proposal essentially mandates stan-
dards of care by statute: offering a test to pa-
tients not at high risk and giving authority to
DPH to identify patients at a high risk of con-
tracting HIV and to set the frequency with
which providers shall offer testing. Howev-
er, standards of care, for any medical condi-
tion, should be determined by sound clini-
cal practice and evaluated by peer review
and the Board of Registration in Medicine.
Political advocacy to change clinical stan-
dards by law is common, but rarely appro-
priate. Standards of care should not be man-
dated by legislative acts.

The proposal also goes beyond current law,
creating confidentiality for all “HIV-related
medical information” – that is, any informa-
tion that indicates the patient was the subject
of a test, identifies a patient as having HIV or
AIDS, or notes the use of medications that
might indicate such an infection. A diagnosis
of HIV or AIDS has never previously been sub-
ject to statutory protections beyond the fed-
eral privacy of HIPAA.

The bill maintains the requirement of a pa-
tient’swritten informedconsent foreachrelease
of information.Theseprovisionswould impede
communication among providers, often work-

ing in teams, by establishing barriers around
important information, such as prescription
data, and could prevent the inclusion of such
informationinmedicalrecords.Notsharingclin-
ical information is not responsible patient care,
and subjecting providers to financial penalties
for doing so is bad public policy.

Today, decades after the onset of HIV/AIDS,
we have a great understanding of the clinical
factors affecting HIV patients. Infection isn’t the
death sentence it was once thought to be. Laws
now protect HIV-infected people from housing
and workplace discrimination. Public fears and
discrimination have diminished.

In Massachusetts, the number of people
known to be living with HIV/AIDS has increased
39 percent from 1999-2007, according to DPH.
Due to excellent clinical work by health care
providersandcommunitysupportsystems,HIV-
positive individuals now live productive and ac-
tive lives. Nationally, the CDC estimates that
morethanonemillionpeopleare livingwithHIV,
with new infections totaling more than 56,000
every year. Many are unaware they are infected.

We can still do better at early detection,
to continue to improve the quality of life of
individuals and to reduce the likelihood in-
fections will spread.

Efforts to increase routine HIV screening
should be encouraged, not by legislation dic-
tating how providers will treat patients, but
by simplifying existing laws. Treat this con-
dition like other infectious diseases and safe-
guard the information as other health data
is protected. No special status or laws gov-
erning testing for this disease should be en-
acted.

The value of the CDC’s approach is clear.
Medical issues remain in the hands of clini-
cians. With available routine testing, infect-
ed patients get treatment sooner, resulting
in better outcomes. An individual’s health
and the public health are better served.

Lynn Black, M.D., M.P.H., is an internist and
chair of the Massachusetts Medical Society’s
Committee on Public Health.

HIVtestingbestservedbyCDCapproach,notstate law

“The law is as relevant today as it was
when it was first passed. Allowing HIV-positive
patients to determine for themselves who knows
their HIV status is something our state has long
protected. Despite all of the medical and societal
advances in our understanding of HIV/AIDS, stig-
ma still exists, and people living with HIV still face
discrimination. We can and should update the law
to ensure that HIV testing is not burdened by an
overly cumbersome process, but we must contin-
ue to protect the confidentiality of those being
tested. Every legislative session there are propos-
als to force HIV-positive patients to disclose their
status, so updating this law needs to be handled
thoughtfully to prevent opening the door to other,
less well-meaning proposals.”

— Rep. Carl M. Sciortino Jr.,
D-Medford

“In Massachusetts, we successfully reduced new
diagnoses of HIV infection by 59 percent between 1998
and 2008. Further reductions require a change in exist-
ing state law. That’s why we support ‘An Act Promoting
Routine HIV Screening in the Commonwealth.’ The bill
would replace the need for written consent from patients
with verbal consent, with the physician noting in the pa-
tient’s medical record whether the patient consented to
be tested, while maintaining current privacy protections.
Given that large numbers of those who have tested posi-
tive have not been effectively linked to care, the legisla-
tion also requires that those testing positive be connect-
ed to care. The proposed legislation integrates the
lessons of the last 30 years and positions Massachusetts
to make further inroads in reducing the infection rate.”

— Denise McWilliams,
general counsel,

AIDS Action Committee

“At the time the law was passed, a strong stig-
ma [about] the disease still existed. The law is an at-
tempt to strike a balance between the serious public
health concerns associated with HIV and the privacy
concerns of the patient. Allowing for simple verbal
consent takes away the documentation that provides
protection to health care providers. If verbal consent
were allowed and a patient challenged testing or the
release of results, the courts would be without writ-
ten evidence that could facilitate a sound decision as
to whether consent was given. Given the serious im-
plications of releasing such results, written informed
consent is still the best protection for health care
providers who could potentially face increased liabili-
ty exposure if verbal consent were allowed.”

— Stephen C. Pfaff,
principal, Louison, Costello,

Condon & Pfaff, Boston

“Given the current status of the HIV/AIDS epi-
demic, changing attitudes about HIV and the dramati-
cally improved prognosis for HIV-infected persons, it is
appropriate to reassess policies and laws governing di-
agnostic tests for HIV infection. Treating diagnostic
testing for HIV differently than for other infectious dis-
eases makes little sense, and frequently interferes with
optimal delivery of care for the person involved. I
strongly support the view put forward in the CDC guide-
lines that testing for HIV should come under the gener-
al consent for medical care and not require separate,
signed informed consent. Release of test results should
be governed by the same laws that apply to the release
of other protected health information.”

— Daniel Kuritzkes, MD,
Director of AIDS Research,

Brigham and Women’s Hospital

Q: A1986 state lawrequiresapatient’swritten informed consent forHIV testingand eachreleaseof test results. Is this law
stillnecessaryorwoulddifferentstatutoryorregulatoryrequirementsbetterservepatients,providersandthepublichealth?
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Midwife forgoes
C-section despite
fetal tachycardia

In September 2003, an expectant mother
began treatment at a health clinic affiliated
with a hospital. Her estimated delivery date
was March 24, 2004. In November, she was
noted to have oligohydramnios, a deficiency
of amniotic fluid.

An ultrasound performed on Dec. 9 again
documented decreased amniotic fluid. How-
ever, another ultrasound two weeks later re-
ported a normal amount of fluid, with the
baby estimated to be in the 35th percentile at
a gestational age of 26 weeks and one day with
an appropriate amount of interval growth.

On the due date, the patient arrived at the
hospital with complaints of a headache. Her
blood pressure was noted to be 140/90, so she
was sent for an induction of labor for sus-
pected gestational hypertension.

She was admitted and given cytotec gel at
approximately 10:15 p.m. Early the following
morning, she was started on Pitocin. The
baseline fetal heart rate was 130 beats per
minute. A rupture of membranes occurred at
7 a.m. with heavy meconium and scant amni-
otic fluid noted. Around 10 a.m., the fetal heart
rate was noted to be in the 120s with accel-
erations but was described as “not formally
reactive.” Later that afternoon, the FHR was
noted to be in the 150s, still with accelera-
tions.

A subsequent review of the actual fetal trac-
ing revealed a persistent, 90-minute episode
of fetal tachycardia from 7:53 to 9:23, during
which the baby’s heart rate spiked to 180
bpm.

The baby was delivered at 1:20 a.m. on
March 26 by the defendant nurse midwife.
The baby was born severely depressed, with
Apgar scores of 1, 5 & 7 at 10 minutes. The
baby was noted to be limp and blue with a
heart rate of 70. Copious thick meconium was
seen below the cords and the placenta was
meconium-stained. The record indicated no
complications with delivery.

An MRI of the newborn’s brain revealed
changes consistent with perinatal hypoxia
and hypoxic injury. The baby was noted to
have perinatal depression likely related to hy-
poxic events during labor.

A NICU progress note by the doctor on
March 27 states that the girl was diagnosed
with hypoxic ischemic encephalopathy, prob-
ably secondary to severe perinatal depres-
sion. EEG testing continued to remain abnor-
mal. The child was discharged approximate-
ly one week after delivery after her seizures
were brought under control.

The girl has been diagnosed with cerebral

palsy. She has ongoing neurological problems,
including developmental delays and seizures,
and has been declared legally blind.

The case settled at mediation for $2.5 mil-
lion.

Action: Medical malpractice
Injuries alleged: Failure to perform Cesarean section
resulting in neurological injuries to child
Date: November 2010
Submitted by: Gregg J. Pasquale, Ann Marie Maguire
and Melissa A. White, Keches Law Group, Taunton (for
the mother) 

Man’s condition 
misdiagnosed

On Jan. 5, 2003, a 25-year-old male experi-
enced sudden, severe testicular pain while ly-
ing in bed. That night, he presented to the
emergency department of a Boston-area hos-
pital. The ER physician who performed the
examination ordered a testicular ultrasound

for what the physician believed to be a her-
nia.

The radiologist who interpreted the ultra-
sound reported findings consistent with a her-
nia. The ER physician discharged the plaintiff
with instructions to follow up with the surgi-
cal service for hernia repair.

Less than two days later, the plaintiff re-
turned to the same emergency department
with even more severe pain. He was initially
thought to have an incarcerated hernia but
an examination performed at that time re-
vealed the spermatic cord could be palpated
above the scrotum – a finding that seemingly
contradicted the diagnosis.

During surgery, it was revealed that the
man’s left testicle had twisted 720 degrees and
was necrotic. The testicle could not be saved
and had to be surgically removed.

A review conducted by the plaintiff’s radi-
ology expert revealed that the testicular ul-
trasound performed on Jan. 5 demonstrated
absent blood flow to the left testicle – a strong
indication of torsion – yet no further testing

or intervention was ordered or performed by
the attending ER physician. 

A key development in the case was the de-
position testimony of the defendant ER physi-
cian, who testified that he personally viewed
“videotape” of the plaintiff’s testicular ultra-
sound shortly after the ultrasound was per-
formed by the hospital’s radiology depart-
ment. 

A subsequent deposition of the hospital’s
chief technology officer revealed that the hos-
pital did not own or operate equipment which
would have permitted the ultrasound to be
recorded on tape – or any other media – at
the time that the defendant claimed to have
reviewed the “recorded” results. 

Medical experts were prepared to testify
that had surgery been performed on Jan. 5,
the testicle likely would have been saved.

The defendants claimed that the patient
did not present to the emergency department
with a classic presentation of torsion. They
also argued that the testicular torsion was
ruled out by the ultrasound, which they main-

A 28-year-old Texas resident went to his
ophthalmologist in Massachusetts for
LASIK surgery on both eyes.  

Unbeknownst to the patient, based on
the condition of his corneas, he was not
a suitable candidate for LASIK surgery. De-
spite signs of this pre-existing corneal con-
dition, the ophthalmologist performed the
surgery, which made the patient’s vision
worse.  

After the surgery, the man experienced
problems with his vision and returned to
his ophthalmologist approximately four
years later. Based on the condition of his
corneas, he was still not a LASIK surgery
candidate; nevertheless, the ophthalmol-
ogist recommended corrective LASIK
surgery, also referred to as an “enhance-
ment.”

This surgery compounded the effect of
the original surgery and made the pa-
tient’s vision even worse. He developed
post-LASIK ectasia and faces a possible
corneal transplant. He suffers from phys-
ical pain in his eyes and headaches, as
well as visual disability, including dimin-
ished uncorrected visual acuity and visu-
al distortion. He continues to work as a
respiratory therapist as well as drive and
read, but with limitations.

The patient alleged that the ophthal-
mologist was negligent in failing to recog-
nize his corneal condition. He brought
claims against the ophthalmologist and
the doctor’s employer.

The case settled for $525,000.

Action: Medical malpractice
Injuries alleged: Vision damage and disabilities
Date: November 2010
Submitted by: Jeffrey N. Catalano and Julie A.
Schreiner-Oldham, Todd & Weld, Boston; Todd J.
Krouner, Chappaqua, N.Y. (for the patient)

Man’s vision worsens after two LASIK surgeries
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tained revealed a hernia-like mass.
The case settled for $550,000.

Action: Medical malpractice
Injuries alleged: Failure to diagnose and timely treat
testicular torsion leading to loss of testicle
Date: October 2010
Submitted by: Eric J. Parker and Susan M. Bourque,
Parker Scheer, Boston (for the patient)

Diabetic boy dies 
of complications 

A 9-year-old boy died on Jan. 19, 2003,
from diabetes mellitus.

The day before his death, the boy’s father
called the pediatrician’s office and reported
to the nurse practitioner that the boy was
lethargic, disoriented and had been ill for the
last three days, with vomiting for two days.
The boy did not have a fever, rash or diar-
rhea. He was drinking ginger ale and urinat-
ing.

The nurse diagnosed the boy over the
phone with a viral infection. She offered a
visit to the emergency room but did not
insist that the boy be seen in the ER for
further evaluation. The plan was to have
the boy checked the next day if he had not
improved.

The boy’s father checked on his son in bed
at 4 a.m. and noted his respiratory rate was
increased. At 8:28 a.m., he discovered the boy
was not breathing and called 911. EMS ar-
rived on the scene less than five minutes lat-
er and began CPR. The boy was apneic and
pulseless, and his pupils were fixed, unreac-
tive and glassed over. He was ashen/cyanotic
and non-diaphoretic, and his torso was cool
to the touch. He had rigor in his jaw, pre-
venting oral intubation.

Upon his arrival at the hospital, the boy’s
eyes were open, his pupils were fixed and di-
lated and his corneas were cloudy. He did
not have any spontaneous respiratory or
cardiac movement. Resuscitation efforts
continued without success, and the boy was
pronounced dead at 9:20 a.m. His laborato-
ry work-up revealed a blood glucose level of
1165 (the normal range is 50 to 80) and a

potassium level of 7.1 (the normal range is
3.5 to 5.3). 

The nurse was accused of negligence for
failing to identify lethargy and disorientation
as symptoms of a potentially life-threatening
emergency and failing to instruct the boy’s
parents to take him immediately to the ER
for evaluation and treatment.

She contended that her care and treat-
ment complied with the applicable standard
of care, and that nothing she did or failed to
do caused or substantially contributed to
the boy’s death. She noted that the father
had described a child that was getting bet-
ter, who hadn’t vomited that day, who was
awake at the time of the call, who could be
heard speaking in the background and who
was urinating and taking fluids. She further
contended that the boy’s father failed to
communicate changes in the boy’s condition
following the telephone call.

The case settled a few weeks before trial
for $1 million. 

Action: Medical malpractice
Injuries alleged: Undiagnosed diabetes leading to
death of 9-year-old boy 
Date: September 2010
Submitted by: Andrew C. Meyer and William J.
Thompson, Lubin & Meyer, Boston (for the patient’s
family)

Nurse gives baby
paralyzing agent

A baby was born prematurely at 24 weeks
gestation and was subsequently cared for in
the hospital’s neonatal intensive care unit.

A NICU nurse administered to the child a
massive overdose of pancuronium bromide,
or Pavulon, a neuromuscular blocking agent
(and one of three drugs used in lethal injec-
tions). Administration of the drug causes all
of a patient’s voluntary muscles to become
completely paralyzed. In the NICU, the drug
is used for facilitating mechanical ventilation.
However, on the morning in question, there
was no order for the child to receive the
drug.  

At the time, pancuronium bromide was
stored in the NICU in an unlocked refrigera-
tor without any security; therefore, contrary

to safe medication storage practices, the
amount of the drug that the nurse accessed
was untraceable. As a result of the overdose,
the boy remained paralyzed for approxi-
mately 24 hours. The hospital conducted an
investigation and determined that the drug
had been given by the nurse without autho-
rization. The nurse was terminated and re-
ferred to the Board of Registration in Nursing. 

The hospital wrote a letter to the patient’s
parents assuring them that despite the
lengthy period of paralysis, the boy would
suffer no adverse consequences as a result
of the overdose. He remained in the NICU for
a total of four months. 

By the time the child was 2 years old, it
was apparent to his treating physicians that
he was displaying signs and symptoms of
kernicterus, a syndrome that prevented his
physical development and caused cerebral
palsy, hearing loss and decreased oral mo-
tor function. He required a G-tube and con-
tinuous oxygen therapy delivered through a
tracheotomy.

The family’s experts would have pointed
out that the package insert for pancuronium
bromide warns that excessive exposure to
the drug can cause kernicterus, especially in
preterm infants, and that the NICU nurse had
previously demonstrated severe behavioral
issues.

The parties agreed to mediate the case.
The boy died after the first day of mediation
and the case settled shortly thereafter for $3
million.

Action: Medical malpractice
Injuries alleged: Kernicterus
Date: Dec. 27, 2010
Submitted by: Lisa G. Arrowood, Jed DeWick and
Alexis D’Arcy, Todd & Weld, Boston (for the patient’s
family)

Psychiatrist settles
in child’s overdose 

A 4-year-old girl died after being over-
medicated with a powerful psychotropic
drug cocktail. 

The mixture included Clonidine, a seda-
tive; Depakote, a mood stabilizer; and Sero-
quel, an anti-psychotic drug. Clonidine and
Depakote are not approved by the Food and

Drug Administration for use in children. The
medical examiner’s autopsy revealed that
the girl’s death was caused by intoxication. 

The prescribing psychiatrist started med-
icating the girl at 28 months with anti-psy-
chotic drugs for hyperactivity and bipolar
disorder. Experts were expected to testify
that a diagnosis of bipolar disorder is im-
possible at such an early age. 

On multiple occasions over the course of
two years, the doctor filled prescriptions for
psychotropic drugs over the phone without
seeing or evaluating the child, increasing the
dosages of these drugs on several occasions,
including in the months leading up to the
child’s death.

The plaintiffs alleged that the medications
prescribed by the defendant had noticeable,
negative impacts on the child that were nei-
ther recognized nor appreciated by the psy-
chiatrist. In November 2006, approximately
six weeks before the girl’s death, a school
nurse called the defendant to report that the
child was often so tired when she came to
school that she could barely walk up the
stairs and that she could not participate in
classroom activities. The nurse compared
her to a “floppy doll.” 

The doctor responded that she would
consider decreasing the amount of the
child’s drugs, but never lowered the dosage,
continuing to prescribe the same levels of
Clonidine until the day she died. The last or-
der of 35 Clonidine pills was filled just six
days before the child’s death. 

The girl’s father was convicted of first-de-
gree murder for giving his daughter a lethal
overdose of the psychotropic drugs. Her
mother was convicted of second-degree mur-
der.

It was anticipated that the defendant and
her experts would testify that the child’s par-
ents, not the defendant, were responsible for
the child’s death.

The parties settled the case for $2.5 mil-
lion.

Action: Medical malpractice
Injuries alleged: Improper prescribing of medication
by psychiatrist leading to death of a 4-year-old girl
Date: Nov. 5, 2010
Submitted by: Andrew C. Meyer Jr. and Benjamin R.
Novotny, Lubin & Meyer, Boston (for the patient’s es-
tate)
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The 40-year-old patient was born with
Tetralogy of Fallot, or TOF, an anomaly con-
sisting of four heart defects: narrowing of
the pulmonary valve, an opening between
the right and left ventricle, an anomaly of
the aortic arch and an enlarged right ven-
tricle. A patent foramen ovale, or PFO, an
opening in the septum between the atria of
the heart, was also found at birth and was
documented in the patient’s medical
records shortly after birth.

The patient had undergone surgical cor-
rection of the TOF as a 6-year-old. The PFO
was not surgically repaired. Although the
PFO was documented in the medical records
shortly after birth up to and after corrective
surgery at age 6, reference was not made to
the existence of the PFO thereafter.

In 2007, the patient was referred by a car-
diologist to a cardiac surgeon for pul-
monary valve replacement surgery. The
cardiologist, surgeon and cardiac anesthe-
siologist failed to obtain and review the pa-
tient’s medical records prior to the surgery
and thus did not know about the existence
of the uncorrected PFO. 

The anesthesiologist contended that he
pre-operatively examined the intra-atrial
septum to identify atrial communications,
if any, and found none.

When deposed, each doctor testified
that he had relied on another to provide in-
formation concerning the existence of the
PFO, which was clearly documented in her
medical records.

The surgeon testified that open heart

surgery performed on a patient with an un-
treated PFO can be life-threatening.

The patient suffered a massive air em-
bolus during the surgery, resulting in anox-
ic brain injury and death. The sole signifi-
cant finding at autopsy was her PFO.

The physicians denied liability and con-
tended that their care was appropriate in
all respects.

The parties settled the case for $2.5 million.

Action: Medical malpractice

Injuries alleged: Wrongful death 

Date: August 2010

Submitted by: Patrick T. Jones and Donna R. Cor-

coran; Cooley, Manion, Jones, Boston (for the pa-

tient’s family)

Doctors operate without reviewing records; patient dies
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ty and leave people at risk for more injuries from
negligent care,” said Gibson Vance, president of
the American Association for Justice in Wash-
ington, in a statement. “This is the most perverse
form of legislating imaginable.” 

Focus in Washington
Even before the current session of Con-

gress began, the issue of tort reform began
gaining steam in Washington, in part due to a
report released by a White House commission
tasked with making deficit reduction recom-
mendations.

The National Commission on Fiscal Re-
sponsibility and Reform, in its “Moment of
Truth” proposal of ways to reduce the bud-
get, suggested that Congress implement a
number of med-mal reform measures. Among
other things, those suggestions included im-
posing a one- to three-year statute of limita-
tions on med-mal lawsuits, creating health
courts and allowing “safe haven” rules for
providers who follow best practices of care.

“Many members of the Commission also
believe that we should impose statutory caps
on punitive and non-economic damages, and
we recommend that Congress consider this
approach and evaluate its impact,” states the
report by the 18-member bipartisan commi-

sion, released in December.
Such measures would save Medicare and oth-

er federal programs $2 billion in 2015, and $17
billion through 2020, according to the report.

Then in January, the Help Efficient, Accessi-
ble, Low-cost, Timely Health Care Act, or HEALTH
Act, H.R. 5, was introduced in the House. That
measure would cap noneconomic med-mal dam-
ages at $250,000 and limit punitive damages to
$250,000 or two times the amount of economic
damages awarded, whichever is greater.

It would also prohibit juries from being in-
formed of liability limits before deliberations,
cut attorney fees and shorten the statute of
limitations for med-mal claims.

“[The bill’s] proven reforms will make med-
ical malpractice insurance affordable again,
encourage health care practitioners to main-
tain their practices, reduce health care costs
for patients and save billions of dollars a year
in federal taxpayer dollars by reducing the
need for ‘defensive medicine,” said Rep. Phil
Gingrey, R-Ga., a co-sponsor of the measure.

Lawmakers urged Obama to support the
bill. A day later, during his State of the Union
address, Obama said he was open to consid-
ering some measure to curb the cost of mer-
itless malpractice claims.

“I’m willing to look at other ideas to bring
down costs, including one that Republicans

suggested last year: medical malpractice reform
to rein in frivolous lawsuits,” Obama said.

He did not detail what type of medical lia-
bility reform measures he might support. But
his comments were broader than in his mes-
sage last year, when he indicated a willingness
to consider state-based medical malpractice
reform measures, and several relevant provi-
sions are included in his proposed 2012 bud-
get. Last year, he went on to include a $25 mil-
lion grant program providing federal funding
for state-based med-mal reform test projects
as part of the health care reform law.

‘Tort as last resort’
Woodward said one such pilot project fund-

ed by that program, an approach used by the
University of Michigan Health System, would
lower health care costs while speeding the
process for injured patients to receive com-
pensation for medical mistakes.

Under that approach, injured patients
would receive full disclosure from physicians
as to the reasons behind a medical injury. If
an injury were avoidable, and not an adverse
outcome without fault, the patient would be
given an apology. 

Then systems would be put into place to pre-
vent the same error from happening in the fu-
ture, and the patient would be offered com-

pensation. If the patient rejected the offer, the
matter would go to mediation and then the pa-
tient would have the right to seek a civil action.

“If you ask patients, that is exactly what
they want us to do,” Woodward said. “We
want to establish a baseline culture in every
enterprise that allows patients to be fairly
compensated quickly, while allowing doctors
to learn from negative events.”

The main benefit of that method is taking
the compensation process out of the courts,
Woodward said.

“We don’t want tort reform. We want to take
[compensation of injured patients] out of the
tort system,” Woodward said. “We want tort
as a last resort.”

Woodward said while “micro-reforms” such
as liability caps have been shown to cut in-
surance premium costs, they don’t stop law-
suits. The litigation-focused liability system
makes patients wait too long for compensa-
tion – 5.5 years on average, Woodward said.
And that is only counting those who see any
compensation at all.

“When you get to the courtroom, physi-
cians win 90 percent of the time,” Woodward
said. MMLR

Questions or comments can be directed to the
writer at: kimberly.atkins@lawyersusaonline.com
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New Congress sets sights on med-mal reform effort

1 Failure to properly supervise nurse 
practitioners and physician assistants.

As practitioners increase the number of
patients they are seeing, they are relying
more on physician assistants and nurse prac-
titioners, says Anne Huben-Kearney, a regis-
tered nurse and vice-president of clinical risk
management at ProMutual Group, the com-
monwealth’s largest med-mal insurer.

She says her organization is seeing a rise
in the number of claims stemming from
physicians’ failure to adequately supervise
these professionals.

For example, Huben-Kearney tells of a sit-
uation where a nurse practitioner in a pri-
mary care practice performed a PAP test on
a patient that came back from the lab labeled
“insufficient quantities.” In this situation, the
patient should have been called back in be-
cause the test was incomplete. But the nurse
practitioner didn’t repeat the test until the
patient’s next annual visit, when the same
thing happened again.

“So two years in a row there was an in-
sufficient quantity, no follow-up and no dis-
cussion with the [supervising physician],”
says Huben-Kearney. “Once is pretty serious.
But twice? Unfortunately, they missed a cer-
vical cancer diagnosis. And as it turns out,
the NP wasn’t doing the test correctly.”

The physician was ultimately named in
the lawsuit because he was responsible for
overseeing the NP. In fact, he was responsi-
ble for overseeing six NPs and PAs. 

Huben-Kearney urges that every practice
maintain written policies for supervision of
NPs and PAs, laying out the scope of their
practice, when they should involve a physi-
cian, and rules for the oversight of medical
records and complex cases. They should
also establish a ratio of no more than four
non-physician specialists to each physician,
no more than two of which should be nurse
practitioners.

Sato says this should extend to residents
and fellows in academic medical centers. He
adds that sometimes the issue isn’t the doc-
tor’s failure to supervise, but rather the fail-
ure to maintain open communication with
other physicians.

“If a surgical resident or NP or obstetric
midwife needs help, do you have a culture
where they feel comfortable calling out and
asking the attending physician to come in
and take a look at the patient?” he asks. “We
see fewer malpractice cases in cultures
where people are open and speak up and

there’s more of a team-based approach as
opposed to a hierarchical approach.”

2 Failure to properly document 
decisions  in the record.

Sato says one of the biggest problems he
sees is when physicians become so afraid of
being sued that they fail to write their opin-
ions in the medical record. They think leav-
ing their opinions out of the record will pre-
vent those opinions from coming back to bite
them.

But Sato says that’s just not true. 
“If nothing’s there, it’s worse. We can’t de-

fend you. Patients can do anything with [a
blank record]. They can allege that you took
a vacation or didn’t care about them. But if
there’s something in there describing what
you tried to do, even if you were wrong, it’s
still defendable.”

This is particularly crucial when institu-
tions and caregivers are at what Sato calls
“the bleeding edge of medicine,” where they
may be deviating from the guidelines.

“You’re not helping yourself by being
afraid to deviate from the guidelines when it
seems necessary, since a reasonable physi-
cian would do the same thing,” says Sato.
“But it’s important to document it so the jury
can understand what you’re thinking. Be-
cause if you don’t, just imagine what the
plaintiff could allege.” 

3 Failure to follow up on patients’ 
diagnostic tests.

David Gould, a medical-malpractice de-
fense lawyer at Ficksman & Conley in Boston,
says an insurer he represents recently paid a
large amount of money to settle a case on be-
half of a doctor who ordered a nuclear-imag-
ing stress test of a heart. The doctor didn’t re-
alize that the test results never came back.
Accordingly, he failed to diagnose a serious
heart condition in time.

This is a common scenario that represents
a significant area of liability for primary care
providers, Gould says. They order huge num-
bers of tests each day and are completely de-
pendent on the system to get the results
back to them. However, if the results don’t
come back, and there’s no system in place
to catch that, the physician is on the hook.

“The hope is that with the electronic med-
ical record … those issues will be markedly
diminished,” he says, “but I don’t think they
can ever be eliminated.”

The main point here is to have some kind
of system in place, whether electronic or sim-

ply an accordion file sorted by date, says
Huben-Kearney. 

“Someone on staff has to have the re-
sponsibility of looking through the file on a
daily basis, and saying, ‘Oh, we were sup-
posed to get this MRI back for this patient.
Let’s follow up and see what happened.’”

4 Failure to deal properly with
noncompliant patients.

You might think that doctors would be off
the hook when patients fail to follow their or-
ders, whether such orders entail having a
particular test, following an antibiotic regi-
men or even quitting smoking. But that’s not
the case because such patients often seek to
displace their responsibility onto others.

“Noncompliant patients are like playing
Russian Roulette,” says Foster. “You never
know when a patient who hasn’t followed
your instructions will turn around and say,
‘It’s not my fault.’”

For example, if a patient stops taking an-
tibiotics because she feels better – and then
develops a more serious infection – she may
claim the doctor failed to adequately warn
of the risk of stopping treatment.

And it doesn’t matter whether a patient’s
claim succeeds. What matters is whether it’s
filed in the first place. Many insurers have a
frequency threshold for such claims, and if
a physician is a frequent flyer, he or she will
be hit with a surcharge. 

“Noncompliant patients pose a special risk
for that kind of consequence,” says Foster.

That’s why ProMutual urges doctors not
only to thoroughly document the specific in-
structions they’ve given, but also to use an
informed-refusal form for patients who keep
putting off a procedure or simply say they
won’t bother.

“The physician is saying, ‘I feel so strongly
that you need this procedure that I want you
to acknowledge that you are fully aware and
informed of the risks,’” Huben-Kearney says. 

5 Failure to properly manage 
chronic-pain patients. 

Most physicians are aware of the criminal
and disciplinary risks of treating patients for
chronic pain. But Foster points out that
chronic-pain patients can also pose civil lia-
bility risks.

“If you treat a patient [with pain medication]
and he or she becomes addicted, or an over-
prescription masks the ability to discern oth-
er medical problems or disease processes, it
can result in a lawsuit,” says Foster.

He adds that physicians can protect them-
selves through the use of a pain-management
contract, where the patient agrees to take the
medication in the manner the doctor ordered. 

The contract can require lab testing to en-
sure the patient is taking the medication
rather than selling it. The contact can also
require the patient to use a single pharma-
cy, pick up the medication himself and pro-
hibit the patient from calling after hours for
additional medication. 

“And let me say this: many providers in
small internal medical practices might say,
‘Well, I’ll just refer these patients to pain-man-
agement experts anyway,’” Foster says. “But
pain-management experts generally don’t
manage chronic pain on a day-to-day basis.
So this is a reality that the general practi-
tioner has to confront and manage.”

6 Failure to choose words carefully in 
discussions with patients and in 
written records. 

According to Gould, physicians are far too
careless with the words they use, both in
conversation and in writing. 

For example, he tells of an elderly patient
who died after surgery and whose family re-
quested a meeting with the physician. At the
meeting, the doctor said it had appeared that
the patient was doing okay, but in retrospect,
he wished he had done something sooner.
And the same words were written in black
and white on the chart.

“The family walked out of that meeting
steaming,” says Gould. “That’s a big issue in
this day and age – how [physicians] express
themselves in writing and how [they] aren’t
cognizant of the risks their records carry.”

This lack of circumspection can implicate
fellow physicians as well. Gould tells of an-
other case where one doctor treated a pa-
tient for abdominal bleeding after another
physician had treated the patient. 

“So the [subsequent treater] writes, ‘In ret-
rospect – those two words again – the cause
of the bleeding was…’ and gave a conclusion
that was absolutely wrong,” Gould recalls. “But
that didn’t stop a malpractice claim from be-
ing brought against the previous doctor.”

Gould tried and won both cases, but the
doctors still had to deal with lawsuits. 

“A lot of cases are brought simply because
one doctor” says something he or she
shouldn’t say, says Gould. MMLR
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A Primer on Accountable 
Care Organizations 

Earn           CME Credits

By Craig 
Schneider, Ph.D. 

The Patient Pro-
tection and Afford-
able Care Act of
2010 includes pro-
visions to create
“accountable

care organizations” (ACOs).   
ACOs are health care providers

that would be paid based on perfor-
mance rather than purely on a fee-for-
service basis. In Massachusetts, pol-
icy makers are looking to the ACO
model as a way to reduce costs and
improve quality. However, there is
much that is unclear about what
ACOs are and how they would work.

The Centers for Medicare &
Medicaid Services (CMS) defines
an ACO as “an organization of
health care providers that agrees
to be accountable for the quality,
cost and overall care of Medicare
beneficiaries who are enrolled in
the traditional fee-for-service pro-
gram who are assigned to it.”

Conceptually, ACOs have three
essential aspects:  

1) The ability to deliver services
across the continuum of care,

2) Prospective budgets, which
establish the ACO’s total costs in
advance, and 

3) A sufficient number of pa-
tients to support the validity of per-
formance measurement.

Elliot Fisher, MD, director of The
Center for Health Policy Research
at Dartmouth Medical School, who
is credited with coining the term
“accountable care organization,”
has said that the three key attrib-
utes are organized care, perfor-
mance measurement and payment
reform. These attributes should be
aligned to support physicians in
improving the quality of care.

The theory behind ACOs is that,
by taking on the risk of delivering
care on a prospective payment ba-
sis, providers would have incen-
tives to manage patient care across
multiple settings.  While this might
sound like capitation revisited, the
difference between the ACO (and
other global payment models) and
the managed care of the 1990s is
the connection to quality mea-
sures. The incentives are based on
delivering value, rather than on un-
der-utilization (capitation) or over-
utilization (fee-for-service) of
health care services.

From the physician perspective,
the orientation toward ACOs
would require a major cultural
shift, said Dr. Lawrence Casalino of
Cornell Medical School to a New
England Journal of Medicine round-
table. “Quality” will change from
what the doctor does for an indi-
vidual patient at the point of care
to what the organization does for
the population of patients through-
out the year.

There are three different models
of ACOs that are relevant to con-
sider: a “virtual” organization that
aligns physician practices, a hos-
pital and perhaps other providers
to receive value-based payments;
an actual organization that inte-
grates both the insurance and care
delivery functions; and a legally

contracted organization that is
paid on a fee-for-service basis but
shares savings for efficient quality
care – the model that is used under
the new Medicare program.

• The virtual ACO
Under the virtual model, hospi-

tals, physicians and other providers
do not need to be legally organized,
but might have a memorandum of
understanding about how payments
will be distributed.  

For example, the PROMETHEUS
payment model is designed to pay
providers based on evidence-in-
formed case rates for a specific
condition, and allows either such
“virtual” organizations or integrat-
ed delivery systems to participate.
(See www.hci3.org for more infor-
mation.)

• The integrated ACO

While ACOs may seem like a the-
oretical construct, there are sev-
eral prominent organizations that
are serving this function today, and
deriving their incentives for effi-
cient and quality care by integrat-
ing the insurance and delivery
roles.  

Examples include Geisinger in
Pennsylvania, Kaiser Permanente
in California and other states,
Group Health Cooperative of Puget
Sound in Washington and Dean
Health System in Wisconsin. 

• The Medicare ACO

The new Medicare program is
scheduled to begin in January 2012.
It is important to note that it is not
a pilot or demonstration, but rather
a permanent part of Medicare.  

Each Medicare ACO must have
a formal legal structure to receive
shared savings payments and dis-
tribute them among participating
providers, and must meet quality
and reporting standards.  

In addition, an entity applying
to become an ACO must have at
least 5,000 Medicare beneficiaries
to ensure the statistical validity of
performance measures. The or-
ganization must also have a de-
fined process to promote evi-
dence-based medicine, report
data for quality and cost mea-
sures and coordinate care.

The Medicare ACO require-
ments include automatic assign-
ment of patients to the ACO, per-

formance measurement, shared
savings based on reducing costs
relative to targets and no risk ini-
tially of provider costs exceeding
budgeted amounts (although this
could change over time).

Although patients are assigned to
an ACO, Medicare beneficiaries
served by the ACO would also be able
to receive care outside of the ACO.  

Medicare ACOs will have three-
year contracts. Payment will be made
on a fee-for-service basis, but the
ACO will receive shared savings pay-
ments if spending is lower than the
per-person spending growth for all
Medicare beneficiaries in that ACO,
with some complicated adjustments.

Further, bonus payments will be
available for meeting quality metrics.  

In addition to Medicare ACOs,
the law allows states to establish
ACOs for their Medicaid programs
under a demonstration program
beginning in 2012 that is designed
for pediatric providers.  

At the end of 2010, CMS sought
comments on how small physician
practices might participate (and
suggestions for other payment
models that might be appropriate
for small practices), how to deter-
mine which beneficiaries are part
of an ACO’s patient pool at a given
time, how to measure patients’ care
experience, quality metrics, mea-
sures of patient-centeredness and
proposals for alternative payment
methods.

Clearly, there are numerous de-
tails that still need to be deter-
mined.

In the interim, analysts are as-
sessing the potential transforma-
tive impact of ACOs.  Because the
Medicare ACO program model
does not involve risk and would
pay providers based on fee-for-ser-
vice rates, some have questioned
how “accountable” these organiza-
tions have to be.

While some are dubious about
the ability of ACOs to solve the
problems with the health care sys-
tem, there is widespread consen-
sus that the fee-for-service system
is broken, and Congress and CMS
believe that the new Medicare pro-
gram is a promising way to begin
to transform it. MMLR

Craig Schneider is the Director of
Healthcare Policy at the Massachu-
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By Henry Tulgan, M.D. FACP

Many physicians first became
aware of the term “Accountable Care
Organization” (ACO) when President
Barack Obama signed the Patient
Protection and Affordable Care Act
into law on March 30, 2010. In fact,
the concept in large measure derived
from the Dartmouth Atlas Project,
which has been in existence for over
20 years. The Project is an ongoing
effort that uses Medicare data to
study how medical resources are
used across the United States. It doc-
uments variations and inequities in
both quality and cost of health care
which have thus far been inade-
quately addressed. 

The specific term ACO appears
to have been first introduced in a
conversation between Elliott S. Fish-
er, M.D., M.P.H., Dartmouth Atlas Co-
Principal Investigator, and Dr. Glenn
Hackbarth in November 2006 at a
Medicare Payment Advisory Com-
mission (MedPAC) meeting. 

ACOs are meant to be organiza-
tions that coordinate care within a
global budget. They are developed
by health care providers who then
provide care to patients either
through capitation or fee for ser-
vice within a budget. What distin-
guishes ACOs from the failed cap-
itation experiments of the past is
the additional emphasis on quali-
ty, appropriate level of care and ef-
ficiency, and how these will influ-
ence reimbursement. 

Some project that ACOs will save
Medicare up to $5 billion in the next
seven years. Few of us may be aware
of a recently completed pilot pro-
gram sponsored by the Centers for
Medicare and Medicaid Services in-
volving 10 large integrated delivery
systems to evaluate whether care
management initiatives might gen-
erate Medicare savings.  

Over five years, this exercise re-
vealed that more refinement is need-
ed to address potential financial and
legal risks, including IT implementa-

tion and maintenance, and that a
practice and behavioral shift, re-
quired for successful implementation
of an ACO, will take more time to
achieve than originally expected.   

There are several models of ACOs
to consider. The simplest is a virtual
ACO model that requires less com-
plicated legal organization between
the various providers and hospitals.
Integrated ACO models amalgamate
insurance and care delivery roles to
achieve incentives for efficient qual-
ity care. Successful examples of inte-
grated ACOs include the Geisinger
and Kaiser Permanente systems,
which link efficiency, quality and in-
surance reimbursement. 

The Medicare ACOs which are
scheduled to begin in 2012 will re-
quire a formal legal structure. For
statistical validity of quality mea-
sures, CMS requires that a mini-
mum of 5000 Medicare beneficia-
ries participate in an ACO. The
Medicare ACO will operate on a
fee-for-service basis and will have
defined quality and reporting stan-
dards. The law does allow part-
nerships with hospitals but all re-
port data for quality and cost mea-
sures is required to be patient-cen-
tered. Payments will be related to
the metrics reported and bonus re-
imbursements will be given for
meeting certain levels of perfor-
mance. The law will also allow
states to develop ACOs for pedi-
atric Medicaid recipients in 2012. 

However, there are a number of
unresolved issues for physicians be-
fore ACOs come into play. Many of
these have potential medical-legal im-
plications. Foremost of these is
whether the format of these organi-
zations will conflict with the Stark
Law and anti-kickback legislation at
both state and federal levels. 

In addition, there are a number
of insurance laws that may also
conflict with the proposed struc-
ture of ACOs. Concerns include
other important areas such as: the
scope of potential medical mal-

practice actions – who is respon-
sible? And if there is a partnership
with hospitals, will their protected
status cause greater problems for
physicians? The American Medical
Association along with state med-
ical societies is working to ensure
appropriate physician control over
governance of ACOs and appro-
priate distribution of savings. We
may see a proliferation of ACO
models in the coming year. One
size does not appear to fit all. As a
physician, I feel we must advocate
for immediate clarification and
modification of the legal obstacles
still in place so that physicians will
be able to adapt comfortably to
these changes.
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of accidents.”
While a number of states have enacted

“natural death acts” – codifications guaran-
teeing the right to refuse life-sustaining med-
ical technology – there’s no such statute in
Massachusetts, said Stancel.

But patients can elect this outcome, or
something else, by creating the appropriate
legal documents.

A health care proxy is a document where a
patient designates someone else to make
health care decisions if the patient is unable
to make or communicate his or her own de-
cisions. The proxy or agent cannot be an “op-
erator, administrator or employee” of a hos-
pital or nursing home where the patient is re-
ceiving care. The proxy is valid in Massachu-
setts if executed in conformity with MGL c.
105D, which requires that two witnesses also
sign it.

A living will is a written statement of the pa-
tient’s wishes for end-of-life care, in the event
that he or she cannot make health care deci-
sions or communicate them directly.

Living wills may be considered evidence of
a person’s end-of-life wishes. But according to
Rockefeller, “Strictly speaking, in Massachu-
setts, living wills do not have the statutorily
conferred authority of a health care proxy.”

The conversation
In the June 2010 issue of Health Policy, re-

searchers at the Johns Hopkins Bloomberg
School of Public Health in Baltimore report-
ed that just 34 percent of respondents said
they have an advance directive.

Lee, who also chairs the Massachusetts
Medical Society’s Committee on Geriatrics,
said that in his experience, many people don’t
have them. But over the last five years, he’s
seen an increase in patients who do, some-
thing he regards as a positive trend.

Lee typically talks to patients about end-of-
life care within the first six months of seeing
them.

“In the beginning I was very uncomfortable,
because I was not accustomed to being as
blunt about the subject with somebody who
was well. But I’ve become more comfortable
with the subject,” he said. 

“I suspect that as my patients become
more familiar with me, when I introduce the
subject solely as a precaution so that I may
deliver the type of care they want, they’re less
uncomfortable with it,” Lee added.

He previously worked in a hospital setting
and said it’s harder to raise the topic there,
when the physician might be treating some-
one for the very first time and death is a more
imminent possibility.

The need to talk about these issues early
in treatment is especially great if a patient
might have competency issues. Lee advises
having the conversation in the office rather
than the hospital setting, and in the presence

of the proxy and/or family, to make sure
everyone’s on the same page.

He might start the discussion by giving pa-
tients what’s colloquially called “the blue
form,” a one-page form created by the Mass-
achusetts Department of Public Health Office
of Emergency Medical Services that defines
and elaborates what “Do Not Resuscitate”
means, principally so that EMTs and other
first responders know a patient’s wishes.

In addition, he often refers patients to the
Massachusetts Medical Society website,
which provides a health care proxy form and
instructions. Further, Aging With Dignity’s
website offers a “Five Wishes” form for pa-
tients. The Massachusetts Trial Court Library
is another useful resource. 

The big picture
From a public policy standpoint, there’s a

lot going on with regard to end-of-life issues
in the Commonwealth, said Riley.

Evidence of this is Chapter 305, Sec. 42 of
the Acts of 2008, which charged the state’s Ex-
ecutive Office of Health and Human Services
to convene an expert panel on end-of-life care,
to identify best practices and make recom-
mendations.

Riley, a member of that panel, said, “The fo-
cus was not just on patients with serious, life-
threatening illnesses, but on all patients and
providing them with a full range of options for
end-of-life care, from aggressively prolonging

life on one end of the spectrum, to focusing
almost exclusively on comfort as the in-
evitable takes place.”

The panel completed a 40-plus page report
in the fall of 2009. However, its public release
has been delayed. Riley hopes the report will
be released soon.

In addition to creating the panel, that same
law called for a public awareness campaign
to highlight the importance of end-of-life plan-
ning.

And it created a pilot project to measure
the effectiveness of the Medical Orders for
Life-Sustaining Treatment (MOLST) form.

The MOLST, in conjunction with a proxy,
goes beyond the blue form, informing health
care providers what the patient wants to hap-
pen in various circumstances, discussing re-
suscitation, intubation and ventilation, hos-
pitalization, respiratory support, dialysis sup-
port, and artificial nutrition and hydration. It’s
two pages long and must be signed by both
the physician and patient, or his or her proxy
and/or guardian.

According to Riley, the MOLST has been
used in Worcester County for over a year, has
been deemed a successful experiment, and
will likely be used elsewhere in the coming
months and years.

Finally, Riley said continuing medical edu-
cation on end-of-life care will likely become a li-
censing requirement for all physicians in Mass-
achusetts within the next year or so.           MMLR

Avoiding liability in handling end-of-life care
In a perfect world, every patient would have clear, concise documents that designate a proxy who com-

municates his or her end-of-life wishes. 
In the real world, however, this doesn’t always happen. Here are answers to some key questions to help

physicians avoid legal liability in situations when the path is not entirely clear, from Boston attorney Regi-
na S. Rockefeller of Nixon Peabody LLP, who represents and advises health care providers. 

Q: What if the physician questions the authenticity of end-of-life documents? 

A: Under Massachusetts law, a health care proxy requires the signature of the principal and two adult wit-
nesses. The document does not need to be notarized. If the health care provider is suspicious of the docu-
ment’s authenticity, then he or she can, in some circumstances, compare the patient’s signature on the health
care proxy or living will with another signature of the patient known to be authentic (such as a driver’s li-
cense, passport, medical consent forms or letters to the physician) to see if the signatures match. 

Q: What if there are two health care proxy documents?

A: Look at the dates of execution. Usually the more recent document will, by its terms, revoke and super-
sede a prior health care proxy.  

Q: Can/should healthcare providers disregard these documents if they were created in another state?

A: No. A physician should respect a document created in another state if it was valid under the laws of the
state where it was executed. 

Q: What should the physician do if a living will’s instructions are contrary to a patient’s present
stated wishes and there are signs that the patient’s competency is questionable?

A: A competent patient can revoke a health care proxy or living will. A physician should start with the pre-
sumption that the patient before him or her is currently competent, even if the patient may be slipping a
bit. The patient’s currently stated oral wishes will, in most circumstances, govern until such time as the pa-
tient is legally declared incompetent by a court having jurisdiction or, if the patient has a health care proxy,
until two physicians declare the patient unable to make health care decisions such that the authority of the
designated proxy takes effect.  

Q: What should be done if the living will calls for an outcome that’s contrary to what the proxy
is now saying should be done, and the patient is unable to communicate?

A: In Massachusetts, if a patient with a health care proxy has been declared by two physicians to no longer
be able to make health care decisions, then the proxy holder will usually have the authority to make health
care decisions for the patient. A physician can rely upon the decision of the proxy holder even if the proxy
holder’s decision is at odds with the patient’s living will.

Q: If there are no advance directives, can a physician forgo life-sustaining treatment if the pa-
tient cannot communicate that this is his or her wish, and a spouse or other family member
says that it’s the patient’s actual or probable wish?

A: Yes. In some circumstances, where there is no advance directive, the physician can recommend that life-
sustaining treatment be forgone. 

Q: What should the physician do if the patient cannot communicate, there is no health care proxy,
and family members disagree on the level of life-sustaining treatment to be administered?

A: The physician should consider involving his or her hospital’s ethics committee for guidance. The physi-
cian should not just err on the side of sustaining life. Rather, the substituted judgment of the patient – what
the patient would have wanted in these circumstances if the patient were suddenly lucid and able to com-
municate – should be discerned. In rare and highly contentious circumstances, seeking court approval may
be considered.

Q: Can a physician order the withholding or withdrawal of artificial fluids and nutrition from
a terminally ill patient or permanently unconscious patient, if that’s what an advance direc-
tive calls for?

A:Yes. The physician can rely upon the judgment of the proxy holder, who should make this decision based
upon his or her best judgment of what this particular patient would have wanted in the circumstances that
the patient now occupies. Physicians also should become knowledgeable about the nutrition and hydra-
tion policies of the hospital, especially a religiously affiliated hospital, in which the patient seeks treatment.

Q: Should the physician consult with the health care facility’s risk managers in all instances be-
fore ending life-sustaining treatments?

A: For the physician’s own protection in difficult cases, consulting with the facility’s ethics committee or risk
managers may be advisable when ending life-sustaining treatment for a hospital inpatient. Strictly speak-
ing, such prior consultation is not legally required but is often helpful.

Q: Do you have any other advice or thoughts on end-of-life issues for physicians with regard to
reducing their legal exposure in difficult cases? 

A: If the physician is uncertain about an end-of-life decision in a particular case, the physician may protect him-
self or herself by involving others in the process and by documenting the deliberative process and the factors con-
sidered. The physician can talk to a competent patient, a health care proxy, a patient’s spouse/life partner, adult
children, adult children of a deceased child of an incompetent patient, other physicians, hospital administrators,
hospital legal counsel, the hospital’s ethics committee and risk managers, and/or clergy for the patient.

— Jane Pribek

Discussing end-of-life care with patients 
Continued from page 1

Resources on the web
• Massachusetts Medical Society Health Care Proxy form and instructions:

http://www.massmed.org/AM/Template.cfm?Section=Search&CONTENTID=2570&TE
MPLATE=/CM/ContentDisplay.cfm

• Massachusetts Comfort Care/Do Not Resuscitate Order Verification:
http://www.mass.gov/Eeohhs2/docs/dph/emergency_services/comfort_care_form.pdf

• Massachusetts Commission on End-of-Life Care:
http://www.endoflifecommission.org/end_pages/about.htm

• Massachusetts Medical Order for Sustaining Life (Worcester County):
http://www.molst-ma.org/forms

— Jane Pribek
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