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Board of Medicine releases

new prescribing guidelines
First major revision of document since 2001

By Eric T. Berkman

The Board of Registration in
Medicine has issued its first major
revision to the state’s prescribing
guidelines in nearly a decade, giv-
ing Massachusetts physicians
clearer guidance on what they can
and can’t do.

Any action the Board takes with
respect to prescription practice is
important because prescribing
problems have always posed a se-
rious ethical trap.

The new guidelines — which qui-
etly took effect on May 19 - reflect
both statutory and regulatory
changes adopted at both the state
and federal level, as well as
changes in policy since the Board
last revised the guidelines in
2001.

Significant changes include:

S

¢ A section on supervision of
mid-level practitioners;

Supreme Judicial Court
weighs patient privilege

By Jack Dew

The Supreme Judicial Court
heard oral arguments in May in
a case that could alter the defi-
nition of the psychotherapist-
patient privilege.

The Board of Registration in
Medicine argues that it has rea-
son to suspect that a Revere psy-
chiatrist was abusing his pre-
scribing privileges and giving pa-
tients inappropriate amounts of
powerful painkillers. The Board
contends that the privilege does-
n't apply because the doctor
wasn’t acting as a psychiatrist,
and has sought patient
records from a
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random sample of his patients.

The doctor responds that he
specializes in the psychiatric
treatment of patients who suffer
chronic pain and says his patient
records are protected by the psy-
chotherapist-patient privilege.

In 2008, a Superior Court
judge sided with the Board and
ordered the doctor - identified
in court papers as John Doe —
to turn over the records.

The doctor appealed to the
state Appeals Court, and the
SJC took the case on its own ini-
tiative. Meanwhile, the Superi-
or Court order has been stayed
pending the appeal.

Privilege at stake
Lawyers who repre-
sent physicians
argue that a cru-
cial privilege is at
stake in the case.
Dean P. Nicastro of
Pierce & Mandell in
Boston, who is not in-

Continued on page 11

e The Board’s policy on gifts
and inducements from the drug
and device industry;

* Guidelines on office-based
treatment of drug addiction, as
well as prescribing of controlled
substances to treat pain; and

e An updated discussion of e-
prescribing.

The goal was to combine “in
one document what’s already
been the different elements of pre-
scribing expectations and respon-
sibilities,” says Russell Aims, the
Board’s chief of staff. “By uniting
[the piecemeal policy changes
over the past decade] in a single
document that we hope is more
user-friendly and flows more logi-
cally, it’'ll make it easier for physi-
cians to understand their respon-
sibilities and the Board’s expecta-
tions.”

Massachusetts Medical Society
President Alice Coombs applauds
the Board'’s efforts. “[Prescribing
practices] are an important piece

©istockphoto.com Continued on page 16

Verdict for physician
overturned by judge

Patient dies after
surgery on knee

By Jack Dew

In a rare move, a Superior
Court judge has overturned a
jury’s verdict in favor of a physi-
cian in a medical-malpractice
case and ordered a new trial af-
ter concluding that the weight
of the evidence did not support
the verdict.

Following a trial in Middlesex
Superior Court, a jury ruled
that an orthopedic surgeon
should not be held responsible
for the death of a patient who
suffered a massive pulmonary
embolism days after undergo-
ing knee surgery.

The plaintiff filed a motion
for a new trial, which Judge

Thomas P. Billings granted.
The judge concluded that al-
though the standard for order-
ing a new trial following a jury
verdict is “undeniably strin-
gent,” the verdict in the case
was “manifestly against the
weight of the evidence, and that
it is therefore my duty to set it
aside and order a new trial.”

History of complications

The patient in the case, John
L. Howard, injured his knee
while playing basketball in
March 2004. He went to the
emergency room where doc-
tors found that he had ruptured
his patellar tendon.

It was the second time that
Howard had injured one of his
knees. In 1998, he underwent
surgery to reconstruct his ACL

Continued on page 11

New England’s best doctors trust us
for the best insurance solutions.

REAL DOCTORS. REAL SOLUTIONS:"

Headquartered in Glastonbury, CT
800.228.0287

www.cmic.biz

o=>

Twenty-five years of superior insurance protection,
defense, education and personalized service for
New England’s healthcare professionals.




Page2 / MASSACHUSETTS MEDICAL LAW REPORT

Jury 2010 / MMLR

A primary care stimulus plan

In June, the Department of Health and Hu-
man Services announced $250 million worth
of investments intended to “increase the
number of health care providers and
strengthen the primary care workforce.”

This primary care improvement plan —
which follows from the new federal health
care reform law - is welcome news here in
Massachusetts, where lengthy waiting lists
and closed practices have become the pri-
mary care norm.

This shortage existed before the state’s

health care reform law went into effect in 2007.
And the problem has become even more se-
vere since then, as an estimated 600,000 pre-
viously uninsured patients hav-

e $5 million for states to implement new strate-
gies to expand their primary care workforce
by 10 to 25 percent over 10 years.

ing sought doctor appointments.
You may recall that my own
search for a primary care

Editor’s Note

This stimulus money cer-
tainly seems like a big step
in the right direction. But

physician in 2007 was an uphill
journey that involved numerous medical of-
fices with overflowing waiting rooms before
[ found my way to an internist.

The government plan is intended to make
strides in changing all that — with a total in-
vestment of nearly $2 billion over five years
— projecting training for more than 16,000
new primary care providers over the next
five years.

The current installment of $250 million in-
cludes:

e $168 million for creating more than 500
primary care residency slots;

¢ $32 million for developing more than 600
new physician assistants;

¢ $30 million for encouraging more than 600
nursing students to go to nursing school
full-time, which increases the chances that
they will complete their education;

¢ $15 million for establishing and operating
10 nurse-managed health clinics to help
train nurse practitioners; and

it’s only one piece of the
primary care puzzle.

What'’s not clear is whether any increase
in pay for primary care practitioners will be
included. One of the reasons cited for med-
ical students choosing specialties — and not
primary care — is the pay grade. They enter
medical school interested in pursuing pri-
mary care, but they exit selecting higher-pay-
ing specialties. They are concerned about fu-
ture income, several surveys have found.

Anecdotally, students are also concerned
about tougher working conditions in prima-
ry care, with elderly patients with a host of
medical problems. And the physician short-
ageright now feeds itself. Fewer doctors see-
ing more patients means more work, and
more burnout.

Let’s hope that the new funding is a start
in a process of many changes to improve ac-
cess to primary care providers.

— Reni Gertner, MPH
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Payment reform and delivery system reorganization are coming

By Craig D. Schneider, Ph.D

“Revolutionary” changes to the
health care payment system and the
structure of the delivery system are
coming soon, several speakers told
the audience at the Massachusetts
Health Data Consortium’s Annual
Conference on June 4 at the Boston
Logan Airport Hilton.

“If we don’t do payment reform and
control Medicaid spending, the wheels will come off
Chapter 58 [the Massachusetts healthcare reform law
enacted in 2006],” State Rep. Harriett L. Stanley said
during the keynote address.

Speakers addressed different approaches to re-
forming the payment system and establishing “ac-
countable care organizations,” the term for actual or
virtual integrated delivery networks that will be paid
based on performance.

Several noted that the federal health care reform
law contains provisions that will require providers to
become more organized and to receive bundled or
global payments.

Francois deBrantes, CEO of the Health Care Incen-
tives Improvement Institute (HCI3), told the providers
and health plan representatives in the audience that
these provisions in the federal law constitute a “burn-
ing platform. If you're not feeling the fire under your
feet, you're either delusional or you will have an un-
pleasant wake-up call in the next three to four years.”

HCI3 is the parent company of the private-sector
Bridges to Excellence and Prometheus pay-for-perfor-
mance programs. Prometheus has developed more
than 20 episode-based payment models for various
treatments.

HCI3’s approach and the direction that the Medicare

Schneider

Craig Schneider is the Director of Healthcare Policy at
the Massachusetts Health Data Consortium in Waltham.

program is going “are highly disruptive, but that’s the
point,” deBrantes said.

Consortium CEO Ray Campbell agreed that “the fee-
for-service payment system is the root of all evil in the
health care system.”

The speakers asserted that Massachusetts will lead
the country on payment reform because the Com-
monwealth solved the access problem earlier than the
federal government, and because the state is acutely
feeling the pressure of rising health care costs.

“We are living through an historic, incredible time.
Scientific fatalism is disappearing, as problems that
seemed unsolvable, such as patient falls, infections
and readmission, are being addressed by numerous
providers,” Tom Lee, President of Partners HealthCare
System, said. “Massachusetts is on the forefront of cov-
ering everyone, but that puts costs front and center.”

The pressure for payment reform comes from pay-
er dissatisfaction with quality as well as cost increas-
es, according to Cathy Schoen of The Commonwealth
Fund. The goals of payment reform are to reward val-
ue rather than the volume of services, and to trans-
form the delivery system to focus on population
health, she explained.

Schoen added that the strategic reforms to achieve
these goals are to strengthen primary care, to make
providers accountable, to reward care coordination,
and to use health information technology to improve
quality and outcomes.

Technology improving quality of care

The afternoon panel was comprised of presumptive
recipients of federal grants from the Office of the Na-
tional Coordinator for Health IT. They addressed how
HIT and health information exchange are critical ele-
ments for quality improvement and paying for value.

Continued on page 16
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The news beat x>

of the medical profession

The federal government an-
nounced that it recovered $2.5
billion in overpayments for the
Medicare trust fund last year
as the Obama administration
focused attention on fraud en-
forcement efforts in the health
care industry.

Investigators have new tools
this year to help crack down on
health care fraud, with the Jus-
tice Department and the De-
partment of Health and Human
Services working cooperatively
to police companies.

The newly enacted Afford-
able Care Act is designed to
lengthen prison sentences in
criminal cases and provides an
additional $300 million over
the next 10 years for stronger
enforcement. It also gives the
government new authority to
step up oversight of compa-

U.S. recovers $2.5B in Medicare fraud

©istockphoto.com

nies participating in Medicare
and Medicaid.

Under the Act, providers
could be subject to fingerprint-
ing, site visits and criminal
background checks before
they begin billing Medicare
and Medicaid.

To combat fraud, the Act al-
lows Health and Human Ser-
vices Secretary Kathleen Sebe-
lius to bar providers from join-
ing the programs and to with-
hold payment to Medicare or
Medicaid providers if an inves-
tigation is pending.

Firms to pay $81M
for illegal drug
promotion

A U.S. District Court magis-
trate judge has ordered two sub-
sidiaries of pharmaceutical giant
Johnson & Johnson to pay more
than $81 million after pleading
guilty to illegally promoting the
epilepsy drug Topamax for psy-

chiatric uses.

Magistrate Judge Robert B.
Collings ordered Ortho-McNeil
Pharmaceutical to pay a $6.14
million criminal fine after plead-
ing guilty to one count of a misde-
meanor violation of the Food,
Drug and Cosmetic Act for pro-
moting Topamax for unproved
uses.

Its holding company, Titusville,
N.J.-based Ortho-McNeil-Janssen
Pharmaceuticals Inc., will pay

$75.37 million to resolve civil alle-
gations under the False Claims
Act.

Prosecutors say that the
holding company hired outside
physicians to join sales repre-
sentatives in visits to health
care providers and to speak at
meetings and dinners about
prescribing Topamax for psy-
chiatric purposes, even though
the uses had not been ap-
proved by the FDA.

WWW. mamedicallaw.com

A study published in the
online medical journal Pedi-
atrics claims that that elec-
tronic health records and
prescriptions can prevent
medical errors and save
lives.

A team of doctors from
Harvard University, Stan-
ford University and the Lu-
cile Packard Children’s Hos-
pital in Palo Alto, Calif.,
claim that an electronic
communication system in
use at the hospital since
2007 has resulted in a 20
percent drop in the number

Study: EHRs help save lives

©istockphoto.com

of patient deaths.

The hospital’s computer-
ized physician order entry
(CPOE) system has cut the
time it takes to relay pre-
scriptions to pharmacists in
half and resulted in the equiv-
alent of 36 fewer deaths at
the hospital over an 18-
month period, the doctors
said.

Most previous studies
have found either no change
or an increase in the mortali-
ty rate when such systems
were implemented, according
to the researchers.

Defense verdicts rule the day in Mass.

Continuing a trend, health care
professionals won nearly all med-
ical-malpractice disputes that
went to trial in 2009.

According to a Massachusetts
Medical Law Report review of
every Superior Court case tried
last year, nearly 90 percent of the
med-mal disputes that went to
trial were decided in favor of doc-
tors.

In Norfolk County, all 12 of the
court’s med-mal trials ended with
defense verdicts.

“I was appointed to the bench
in 2001, and I have never
presided over a medical-malprac-
tice trial that resulted in a plain-
tiff’s verdict,” said Superior Court
Judge Janet L. Sanders, who
serves as Norfolk County’s re-

gional administrative justice.

Likewise, Superior Court Judge
Patrick F. Brady, who has
presided over 26 med-mal trials
since 1993, said he has had only
one trial result in a plaintiff’s ver-
dict that exceeded a defendant’s
settlement offer.

Jeffrey N. Catalano of Boston’s
Todd & Weld, a plaintiffs’ med-
mal lawyer who secured one of
only 11 plaintiffs’ victories in the
state in 2009, said that several at-
torneys have stopped represent-
ing patients in med-mal cases as
aresult of the trend.

“There is real juror hostility to-
ward patients and plaintiffs who
choose to pursue these cases,”
he said.

— David E. Frank
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An analysis released by
the Massachusetts Medical
Society in May shows a pro-
longed decline in the state’s

| UENS s

physician practice environ-
ment and points to continu-
ing concerns affecting
physicians that are likely to
affect the delivery of care
to patients.

MMS released its annual
Physician Practice Environ-
ment Index, a statistical com-
pilation of nine factors that
influence the practice climate
for physicians. For 2009, the
index declined 0.8 percent,
representing a continued de-
terioration of the practice en-
vironment for physicians in
Massachusetts.

MMS study: Physicians’ practice
climate in decline in Mass.

The index has declined
in 16 of the 18 years that
MMS has been compiling
such data.

MASSACHUSETTS
MEDICAL SOCIETY

The four main factors
causing the decline were:
(1) a growing burden of
professional liability rates
on physicians; (2) an in-
creasing use of emergency
departments by patients;
(3) an aging physician
workforce; and (4) the in-
creasing cost of maintain-
ing a physician’s practice.

According to MMS, the
increasing professional lia-
bility rates and the rise in
emergency department use
by patients are the most
troublesome issues.

FTC again delays ‘red flags’ rule enforcement

The Federal Trade Commis-
sion has once again delayed
the enforcement of the “red
flags” identity theft rule
through Dec. 31.

The move comes at the be-

hest of members of Congress,
who asked the agency to delay
enforcement pending legisla-
tion that would affect the
scope of entities covered by
the rule.

The so-called “red flags”
rule requires businesses that
accept deferred payments
from clients to create written
policies outlining how they will
prevent, detect and address
identity fraud.

The rule originally went
into effect on Jan.1, 2008,
with full compliance intend-
ed by Now. 1, 2008. But the
commission has delayed en-
forcement several times
since then amid challenges

to the rule’s applicability
and related legislation.

The rule was initially de-

signed to apply to finan-

cial services businesses, but
FTC officials said other busi-
nesses — including medical
practices — would be cov-
ered as well.

The American Bar Associa-
tion successfully delayed en-
forcement against lawyers by
winning summary judgment in
federal court in Washington,
D.C. That ruling is being ap-
pealed by the FTC.

In May, the American Med-
ical Association, along with
several other physician
groups, also filed a lawsuit,
contending that health care
organizations should not be
included among businesses
required to adopt new mea-
sures to protect customers
from identity theft.

— Kimberly Atkins
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From Beacon Hill

State Senate backs hill
to control health costs

Wealthier hospitals would be required to
make a one-time, $100 million contribution to
ease insurance premiums for smaller busi-
nesses under a bill passed by the state Senate.

The legislation allows businesses with 50
or fewer workers to form cooperatives to
purchase insurance at a lower cost. An-
other provision presses insurers to spend
at least 90 percent of premium dollars on
care and 10 percent or less on administra-
tive costs.

Under the bill, health insurers would have
to file rate increases with the Division of In-
surance three months before they are set to
take effect. The DOl would be required to re-
view the rates to see whether proposed in-
creases are reasonable.

The bill also attempts to smooth out fluctu-
ations in employer health care costs by requir-
ing yearly age measurements and encourages
small businesses to adopt wellness programs
designed to help workers avoid getting sick.

Health bill opposed
by taxpayer group

A Massachusetts Senate budget amend-
ment aimed at curbing health insurance
costs for cities and towns is “so deeply
flawed that it should not be included in the
final budget unless it is dramatically im-
proved,” Mass. Taxpayers Foundation Pres-
ident Michael Widmer told lawmakers.

Widmer wrote in a letter to budget chiefs
Sen. Steven C. Panagiotakos, D-Lowell, and
Rep. Charles A. Murphy, D-Burlington, that
the provision does not directly address es-
calating costs.

The proposal would permit city and town
managers to unilaterally implement “plan de-
sign,” which permits them to set co-pays and
deductibles for their workers, a process they
argue could save $100 million per year for
their cash-strapped coffers.

Under the Senate plan, a quarter of the
savings would automatically go to cities and
towns, another quarter would go back to the
workers in the form of premium or co-pay re-
lief and the allocation of the remaining 50
percent would be negotiated between the
municipality and the unions.

If an agreement is not reached within 45 days,
an arbitrator would decide how to apportion
the remaining 50 percent of the savings.

“The escalating costs of health insurance
are such a major part of the problem and the
solution that this issue must be addressed
in a direct way, which the Senate proposal
does not,” Widmer said.

Bills, Rules & Regs

House OKs use
of drug coupons

The Massachusetts House of Representa-
tives has unanimously approved a bill al-
lowing consumers to use coupon or rebate
offers to help lower the cost of prescription
drugs.

Backers of the bill said that it would pro-
vide consumers with cost relief at a time
when steep co-pays could deter patients
from taking their full regimen of medications.

When patients don’t take necessary med-
icine, they end up in the hospital, causing
health care costs to rise further, according
to the bill’s sponsor, Rep. Peter J. Koutou-
jian, D-Waltham.

The House adopted an amendment pro-
posed by Rep. Jason Lewis, D-Winchester, re-
quiring the state Division of Health Care Fi-
nance and Policy to study the effects of the
coupon bill and ensure that it doesn’t drive
up demand for brand name drugs.

Rep. David Sullivan, D-Fall River, said that
the bill would not supersede decisions by
doctors who choose to prescribe generic
drugs for their patients, and he emphasized
that the state has policies in place to ensure
that generic drugs are the first option for pa-
tients before more expensive brand name
drugs are prescribed.

Last year, House members voted 48-108 to
reject a similar proposal Sullivan offered as
an amendment to the fiscal 2010 budget.

Koutoujian was among the voters
against that proposal. He said that at-
taching the proposal to the budget would
have been inappropriate and he chose in-
stead to focus on getting the bill passed as
separate legislation.

Insurer, state strike
deal on rate hikes

In the ongoing legal battle over the Patrick
administration’s move to block hundreds of
proposed health insurance premium hikes
for small businesses, the dispute with one of
five major carriers has settled, according to
state insurance officials.

The pact permits the insurer, Neighborhood
Health Plan, to increase rates by an average of
7.7 percent across all of its offerings. The ad-
ministration exchanged rhetorical blows with
five major health insurers in March, after In-
surance Commissioner Joseph Murphy, at Gov.
Deval L. Patrick’s direction, rejected 235 of 274
proposed small business rate hikes he deemed
“unreasonable” or “excessive.”

The agreement permits Neighborhood
Health Plan to increase its rates by more than
7.7 percent for its products, as long as the
average increase across all 19 of their prod-
ucts comes to 7.7 percent. That average in-
cludes the lower rates they were required to
charge in April and May after Murphy re-
jected their initial proposals.

Patrick hailed the agreement as a suc-
cessful attempt at avoiding an 11 percent
rate increase, the highest increase Neigh-
borhood Health Plan had charged. As part of
the agreement, Neighborhood will withdraw
pending appeals of the rate hike rejections,
which were being adjudicated by Division of
Insurance hearing officers.
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Top small biz lobby
joins health plan suit

The nation’s most influential small busi-
ness lobby has joined a court challenge to
President Barack Obama'’s health care over-
haul, arguing that Americans cannot be re-
quired under the Constitution to obtain in-
surance coverage.

The National Federation of Independent
Business announced that it has joined a fed-
eral lawsuit filed in Florida by 20 state attor-
neys general and governors, NFIB President
Dan Danner said. All but one of the state of-
ficials are Republicans, and the case coin-
cides with an election year.

At 350,000 members, NFIB boasts a far-reach-
ing network of local activists. The group’s in-
volvement ensures that constitutional argu-
ments for overturning the health care law—even
if they fail to sway federal judges — will be ex-
tensively aired in the fall campaigns.

Legal scholars are divided over prospects
for the case. Many expect the administration
to prevail.

FDA educates health
care providers on
misleading ads

The Food and Drug Association has
launched an initiative aimed at educating
health care providers about their role in
helping to prevent false and misleading pre-
scription drug advertising.

The “Bad Ad Program” is aimed at edu-
cating physicians and others in the health
care field on how to spot inaccuracies in ad-
vertising and inform the agency.

“The Bad Ad Program will help health care
providers recognize misleading prescription
drug promotion and provide them with an
easy way to report this activity to the agency,”
said Thomas Abrams, director of the agency’s
Division of Drug Marketing, Advertising, and
Communications, in a statement.

The first phase of the initiative will involve dis-
tributing educational materials through medical
societies and targeting health care providers at
specifically-selected medical conventions.

Then, the FDA will expand its collabora-
tive efforts and update the educational ma-
terials over time.

Reports of potential FDA violations in drug

promotions can be sent to the agency at
badad@fda.gov or calling 877-RX-DDMAC.
Reports can be submitted anonymously; how-
ever, the FDA encourages providers to include
contact information for follow-up, if necessary.
— Kimberly Atkins

Groups lobby for
more time for EHRs

Health care providers need additional time
and greater flexibility to meet criteria of the
Centers for Medicare and Medicaid Services’
proposed electronic health record rule, a coali-
tion of 51 groups told Health and Human Ser-
vices Secretary Kathleen Sebelius in May.

HealthLeaders Media reported that the coali-
tion, which includes the American Hospital As-
sociation, the American Medical Association,
the American Academy of Family Physicians,
the American College of Physicians, the Amer-
ican Psychiatric Association, the Association of
American Medical Colleges and the Medical
Group Management Association, wrote that
while they “fully support” the purpose of the
American Recovery and Reinvestment Act of
2009 to “encourage the adoption and use of
EHRs,” the mandated deadline is “unrealistic.”

The requirements are asking for too much, too
soon, they argued. Specifically, the organizations
said the requirements include advanced func-
tions such as computerized physician order en-
try, clinical decision support and electronic med-
ication reconciliation, which generally occur at
the end of a multi-year transition to EHRs.

The coalition’s letter parallels many con-
cerns expressed by both House and Senate
members in letters sent in March to the act-
ing CMS administrator. Like Congress, the
groups are asking to extend the required
transition to meaningful use to 2017, consis-
tent with stimulus legislation.

FDA unveils draft
transparency
proposals

As part of a Food and Drug Administration
initiative to help consumers, stakeholders
and others understand how the agency op-
erates and makes decisions, a task force has
unveiled 21 draft transparency proposals for
public comment.

The proposals, released in an FDA report
in May, are part of the FDA’s Transparency
Initiative launched last summer by Commis-
sioner Margaret A. Hamburg, M.D.

“Our goal is to facilitate transparency that
promotes public health and innovation,” said
Joshua Sharfstein, M.D., FDA principal
deputy commissioner and chair of the Trans-
parency Task Force, in a statement an-
nouncing the proposals. “These proposals
reflect a careful balancing of the importance
of transparency with the importance of pro-
tecting trade secrets and confidentiality.”

The draft proposals deal with issues rang-
ing from the agency’s docket management
process, product applications, recalls, in-
spections and importing requirements.

The proposals were drafted after the task
force reviewed more than 1,500 public com-
ments, and after consideration and discus-
sion within the agency.

Those seeking more information on the
proposals or to comment can do so on the
FDA's website.

—Kimberly Atkins
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Uncertified medical expert’s opinion is admissible

By Thomas E. Egan

Expert evidence in a medical-malpractice
case against an obstetrician should not have
been excluded merely because the expert
was not board-certified in obstetrics, the U.S.
Court of Appeals for the 1st Circuit has ruled.

The trial judge found the witness unqual-
ified to give his opinion on an obstetrician’s
alleged departures from the standard of care.

But the 1st Circuit said that the expert’s
opinion was admissible.

“The dispositive question is not whether an
expert is board certified in a particular medical
specialty,” Judge Kermit V. Lipez wrote. “Rather,
the [Federal] Rules of Evidence require that the
judge admit expert testimony relevant to the
disposition of the case when it will assist the
[judge or jury] in understanding a fact in issue
and rests on a reliable foundation.”

Attorney David Efron of Puerto Rico rep-
resented the plaintiffs. He was opposed by
Eugene F. Hestres-Vélez, also of Puerto Rico.

Tragic delivery

The malpractice complaint claimed that
the plaintiffs’ son, identified as G.P.P., suf-
fered catastrophic injuries during and im-
mediately following his birth because of the
negligence of Dr. Antonio Ramirez-Gonzalez,
the obstetrician who performed the delivery.

When Dilma Pagés-Ramirez’s labor did not
progress after arriving at the hospital, she
was given intravenous Pitocin. Her water
was artificially broken and an epidural anes-
thetic was started.

When the mother was fully dilated, an at-
tempt was made to use vacuum extraction
to deliver G.P.P. That attempt was unsuc-
cessful, and the doctor eventually delivered
G.PP. by Caesarean section.

The baby was in critical condition when
he was delivered. He has permanent brain
damage and has been diagnosed with cere-
bral palsy.

The plaintiffs’ complaint alleged that the
physician departed from the standard of care
by, among other things, failing to elicit a com-
prehensive obstetrical history from Pagés-
Ramirez, failing to estimate G.P.P’s fetal weight
and to enter it into the delivery record, at-
tempting a mid-pelvic delivery by vacuum ex-
traction, failing to use an internal fetal heart
monitor, and failing to timely call for a Csection.

Lack of board certification

The plaintiffs called their two medical ex-
perts — a specialist in neonatal/perinatal medi-
cine (Dr. Carolyn Crawford) and a neurologist.

However, the trial judge limited the testi-
mony of each, ruling that the witnesses were
not qualified to offer testimony on either the
appropriate standard of care for an obste-
trician, or on the issue of whether any devi-
ations from the standard of care caused the
injuries to G.P.P.

The court cited Crawford’s lack of board
certification in obstetrics and gynecology
and her statement that it is typically an ob-
stetrician/gynecologist who “makes the final
decisions regarding a woman in labor.”

As aresult, it ruled that the expert would not
be permitted to “testify as to the events that oc-
curred before and during the Cesarean section,”
and that she could not “provide any testimony
pertaining to the cause of [G.P.P.]’s injuries.”

Without the testimony of those medical
experts, the plaintiffs did not have enough
evidence to support their claims. As a result,
the physician was awarded judgment as a
matter of law.

Expert opinion allowed

On appeal, Judge Lipez said
that the trial judge’s reasoning —
that “because Dr. Crawford her-
self is not certified to administer
Pitocin or perform C-sections,
she would not be qualified to
opine on the alleged departures
from the standards of care com-
mitted by Ramirez-Gonzalez, an
obstetrician-gynecologist” —was
an abuse of discretion.

Although credentials such as
board certification in a particular
medical specialty may indicate
that an expert’s opinion is “enti-
tled to greater weight,” certifica-
tion is not a prerequisite to qual-
ification as an expert medical wit-
ness, Judge Lipez said.

“Dr. Crawford’s credentials
easily meet and, indeed, surpass
the standard for admissibility of
expert testimony,” he said. “She
is board-certified in, and prac-
tices, perinatal and neonatal
medicine [and] has published
book chapters that deal with the
administration of Pitocin.”

“She has served as a consul-
tant at high-risk deliveries and
has recommended that C-sec-
tions be performed [and] conducts peer re-
view evaluations that involve taking into ac-
count the obstetrical and delivery care that
a patient is given, and she has worked on
guidelines for responding to perinatal emer-
gencies,” the judge added.

Judge Lipez also found that the witness’s
knowledge “rests on a reliable foundation” —

©istockphoto.com

her medical education and many years of ex-
perience in the field.

“Indeed, without Dr. Crawford’s testimony on
causation and the standard of care, the plain-
tiffs were unable to present evidence on two el-
ements of their case,” he concluded. MMLR

Questions or comments may be directed to
the writer at: tom.egan@lawyersweekly.com
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Massachusetts Medical Law Report is pleased to announce
the winners of our 3rd Annual Rx for Excellence Awards.
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Kathy Berry, RN
Director of Performance Improvement
Marlborough Hospital

Corey E. Collins, DO, FAAP
Director of Pediatric Anesthesiology
Massachusetts Eye and Ear Infirmary

Rushika Fernandopulle, MD
Co-Founder
Renaissance Health

Michele M. Garvin, Esq., Partner, Ropes & Gray
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Joel Abrams, CEO, Dorchester House

Bethany M. Gilboard
Director of Health Technologies
Massachusetts Technology Collaborative

Ellen Hafer, MBA, MTS
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Soheil A. Hanjani, MD

Supervising Obstetrician-Gynecologist
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Chair, Department of Obstetrics & Gynecology
Caritas Good Samaritan Medical Center
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Deanne C. Munroe, MS, APN-BC
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llonna J. Rimm, MD, PhD
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Joyce A. Sackey, MD
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Tufts University School of Medicine

Richard Serrao, MD
Internist
Veterans Affairs Hospital, West Roxbury

Paul W. Shaw, Esq.
Partner
K&L Gates

Willie Stephens, DDS
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Kathleen Pfeifer Spurling, RN, JD
Senior Claims Representative
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Ronald A. Arky, MD

Professor of Medicine

and Medical Education
Harvard Medical School

Senior Physician

Brigham and Women'’s Hospital

Mara G. Aspinall
President and CEO
On-Q-ity

Karen Bell, MD, MMS

Chair

Certification Commission for Health
Information Technology (CCHIT)

Evan M. Benjamin, MD, FACP
Vice President/Chief Quality Officer
Baystate Health System

Amy Boutwell, MD
Content Director
Institute for Healthcare Improvement

Elizabeth Capstick
Deputy State Auditor
Office of the State Auditor

Jack Evjy, MD
Medical Affairs Advisor
Massachusetts Medical Society

Len Fishman
President & CEO
Hebrew Senior Life

Kilbyanne Garabedian, JD, RN
Deputy General Counsel
UMass Memorial Health Care

Larry Garber, MD
Medical Director for Informatics
Fallon Clinic
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Michael P. Hirsh, MD, Division Chief
of Pediatric Surgery and Trauma
and

Mariann M. Manno, MD, Director of
Pediatric Emergency Medicine
UMass Memorial Children’s

Medical Center

Sarah Iselin

President

Blue Cross Blue Shield of
Massachusetts Foundation

Rebeccal.Johnson, MD
Chair, Department of Pathology
& Clinical Laboratories
Berkshire Health Systems

Bruce Karlin, MD
Internist
Worcester, Mass.

Sharon Lane, RN, MSN
Senior Director of Patient Safety
Dana-Farber Cancer Institute

Jeffrey H. Liebman, MBA, DMD
CEO

Beth Israel Deaconess Medical
Center-Needham

B. Dale Magee, MD
Obstetrician-Gynecologist
Shrewsbury, Mass.
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Pediatric Health Care at
Newton-Wellesley
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Thomas E. Sullivan, MD
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David C. Turner
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Masonic Health System of Massachusetts

Gordon C. Vineyard, MD
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Good Medicine

What doctors are talking albbout now

Q! Public Citizen recently released its annual report evaluating the work of state medical boards in disciplining doctors.
Is the group’s analysis helpful to patients and/or fair to physicians and state medical boards?

“These statistics are probably not useful to
the average patient. What is useful is the publish-
ing of information regarding individual doctors,
so that patients can make an informed decision
before seeing a particular doctor. This review and
analysis really does not do that. But I do not think
that such an evaluation is unfair to doctors direct-
ly, as it is geared more to the Board that oversees
them. Anything that will increase reasonable
scrutiny over doctors, lawyers or other profession-
als is necessary to protect the public they serve.”

— Robert Shuman, solo
practitioner concentrating in
medical negligence cases, Sharon

“Regulation of safety and quality in the nation’s
hospitals and health systems has become increasingly
standardized and their performance publicly reported. In
stark contrast, the nation’s 69 diverse, freestanding state
licensing boards adhere to very few common practices,

policies or validated measures. These authorities are only

beginning to embark across the chasm of quality and
safety. A very crude measure, ‘discipline’ events are nev-

ertheless the only publicly available data regarding the ac-

tions of these authorities. The headline-grabbing annual
‘ranking’ is quite misleading, neither helpful to patients,
fair to physicians nor a valid measure of a state medical
board’s performance. The adoption of national standards
and processes in medical licensing is urgently needed.”

— Dr. John Herman, M.D.,

“Public Citizen provides no evidence to support its
contention that the number of serious disciplinary actions
per thousand doctors licensed by a state constitutes a
meaningful evaluation of the work done by medical boards,
or that it reflects the quality of care provided. Meaningful
patient safety factors include: quality of the initial licensing
application reviews; ongoing oversight of clinical practice;
and availability of non-disciplinary remediation programs.
The ideal practice environment would involve little or no se-
rious discipline of physicians. The Massachusetts Depart-
ment of Public Health, Board, and Medical Society have all
worked to develop programs to protect patients. The Public
Citizen ranking does not reflect any of this information.”

— W. Scott Liebert, Newton, former chief of
litigation for the Board, represents doctors

“Because medical boards are his-
torically reluctant to publicize informa-
tion about physician misconduct, having
Public Citizen as a tool to promote user-
friendly access to in-depth information
is crucial. As long as the presented infor-
mation is comprehensive, the material
is beneficial. If part of public policy is to
reduce the cost of health care, then re-
ducing the likelihood of medical mal-
practice suits must be a part of the equa-
tion. Information such as that provided
by Public Citizen can help reduce the
number of lawsuits by allowing citizens
to choose the best doctors.”

—Rep. Cleon H. Turner,

former chair of the Board
of Registration in Medicine

D-Dennis, member of the Joint
Committee on Public Health

Public Citizen’s analysis of medical boards: fair or foul?

By James Feldman, MD, MPH

Massachusetts is lax in disciplining problem
physicians, and our state medical board ranks
among the 10 worst in the nation in taking seri-
ous disciplinary actions against doctors. So says
Public Citizen, a national nonprofit describing
itself as a government watchdog.

It’s appropriate to look critically at the
group’s rating system and to consider whether
using the rate of disciplinary actions against
physicians is a good way of assessing the per-
formance of state licensing boards.

The agency’s Health Research Group, one
of whose stated purposes is to “push med-
ical boards to do a better job of disciplining
doctors,” has over the last decade annually
calculated the rate of “serious disciplinary

actions” (revocations, surrenders, suspen-
sions, and probation/restrictions) taken by
state boards. Using data from the Federation
of State Medical Boards, the group assesses
all states, highlighting the best and worst.

In its latest analysis, issued in April, it ranked
Massachusetts 46th out of 50, with 1.93 serious
actions per thousand physicians.

The state dropped a whopping 23 places
from its 2001-2003 position, prompting Sidney
M. Wolfe, MD, director of the Health Research
Group, to suggest that the state has relaxed

top concerns of physicians and medical boards?).
It can color the alHmportant physician-patient re-
lationship (Can patients trust their physicians to
provide high quality, safe care?). And with the re-
port generating sensational headlines, legislators
and regulators may enact reforms in response.

Flawed analysis

To construct the rankings, Public Citizen takes
the number of serious disciplinary actions and
divides it by American Medical Association data
on the number of doctors in a state.
“We add to this denominator

its discipline of

physicians.
“Almost a 50 per-

cent decrease in

Doctor’s

the number of osteopathic
physicians for the 37 boards
that are combined med-

three years,” he told

The Boston Globe,

“cannot be explained on the basis [that] sud-
denly the doctors in Massachusetts have got-
ten better.”

Public Citizen issues this disclaimer: “This
report ranks the performance of medical
boards by their disciplinary rates; it does not
purport to assess the overall quality of med-
ical care in a state or to assess the function
of the boards in other respects.”

Although the report comes with a “warning
label,” the message is clear: state boards with
lower disciplinary rates do a poor job policing
physicians. This kind of analysis can have se-

rious consequences.

It can paint the reputation of
the state medical board
(Is it doing its job prop-
erly?). It can character-

ize the physician work-
force (Are Massachu-
setts doctors better
or worse than their
counterparts else-
where?).
It also has implica-
tions for patients

(Are quality care

and patient safety

ical/osteopathic boards,”

the group says. “We then

multiply the result by 1,000 to

get board disciplinary rates per 1,000 physicians.
This rate calculation is done for each year and
the average rate for the last three years is used
as the basis for this year’s state board ranking.”

As well intentioned as the effort might be,
the analysis is flawed.

Crude rates don’t and can't tell the whole
story. Statisticians would say that numbers
taken out of context are meaningless. A fanci-
er term is “adjusting for confounders.” For
example, comparing the crude death rates
from car crashes among states would not be
meaningful without considering the many
factors associated with risk of death in a car
crash, such as highway speeds, miles driven
and number of drivers. The same applies to
comparing rates of disciplining doctors.

The Commonwealth has far fewer physi-
cians engaged in patient care than the near-
ly 37,000 Public Citizen uses in its calcula-
tions. Data from the Board of Registration in
Medicine in April show 26,225 physicians
with a full and active license and a local busi-
ness address.

But even that figure is likely too high. Many
physicians in Massachusetts work in acade-
mia, biotechnology or research and do not

care for patients or do not practice full time.

Massachusetts Health Quality Partners, a
broad-based health care coalition, shows
some 17,000 physicians in active practice in
its database, which includes all doctors who
submit claims to insurers for treating patients.

But even with better data, the analysis
would fall short. Context is critical.

For example, patient complaints - the first
step in any possible disciplinary action —are
down by more than a third in the last three
years, a fact acknowledged by the Board but
not by Public Citizen.

Further, Public Citizen’s analysis omits
any influence of a longtime, effective patient
safety movement in the state. Massachusetts
has been a national leader in such efforts.

The Massachusetts Coalition for the Pre-
vention of Medical Errors, the Betsy Lehman
Center for Patient Safety and Medical Error Re-
duction, the Institute for Healthcare Improve-
ment (as well as the Board’s own Patient Care
Assessment Division) are just some of the local
groups, along with hospitals, whose work has
put the state at the forefront of patient safety.

Physicians clearly support appropriate in-
tervention for colleagues who engage in im-
proper behavior, fail to meet clinical stan-
dards, or put patients at risk. Each case de-
serves its individual hearing, assessment
and disposition. Discipline is only one tool
in public protection.

The oversight of the practice of medicine
is a complex endeavor that cannot be ade-
quately judged by raw numbers and simple
division and multiplication. It calls for ob-
jective analysis and context.

An evaluation such as Public Citizen’s
does a disservice, not only to the Board of
Registration in Medicine, but also to physi-
cians, and — most importantly — to patients.

James Feldman, MD, MPH, an emergency
physician at Boston Medical Center, is chair-
man of the Massachusetts Medical Society’s
Committee on Quality of Medical Practice.
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Supreme Judicial Court weighs patient privilege

Continued from page 1

volved in the case but represents physicians,
said that the Board should tread carefully
when it seeks to pierce the privilege that ex-
ists between any caregiver and a patient.

“The patient-physician confidentiality re-
lationship is an extremely important one in
the practice of medicine,” he said. “There are
important principles at stake not just to the
physician, but to the practice of medicine
generally.”

Paul R. Cirel of Dwyer & Collora in Boston,
who represents the physician in the case,
said that Massachusetts is a state of few priv-
ileges, protecting only communications be-
tween clients and their attorneys, the peni-
tent and their clergy, and patients and their
psychotherapists.

“Clearly, the idea behind the privilege is
to create a place for people who are in need
of a safe haven, a place where they can un-
load their darkest and deepest secrets with-
out fear that someone else will be looking at
them,” Cirel said. “We think this is so impor-
tant in Massachusetts that we made it one
of the few privileges that we have, and it
seems to me that if it were to be eroded or
undermined, it would have to be by an act of
the Legislature and not the Board of Regis-
tration in Medicine.”

Ellen J. Messing of Messing, Rudavsky &
Weliky in Boston called the case “scary, be-
cause the Board seems to be taking the po-
sition that they can micromanage the char-
acterization of a psychiatrist’s practice.”

Further, “people who are suffering from
emotional difficulties should be free to un-
burden themselves to learned profession-
als,” she said.

Obligation to investigate

But the Board argues that it is obligated
to investigate potential medical misconduct
and can only do that with access to medical
records. It also claims that the doctor was
acting as a physician and not as a psychia-
trist, and thus the therapist privilege should
not apply.

In an amicus brief submitted on behalf of
the Federation of State Medical Boards, Tim-
othy C. Miller, a Dallas attorney, argues that

“the protection of the public requires that
the Board have timely, unfettered access to
patient medical records of the physician un-
der investigation.”

While the psychotherapist-patient privilege
“provides confidentiality for statements pa-
tients make for the purpose of diagnosis or treat-
ment,” he wrote, it “is not an absolute privilege;
instead, it is a qualified privilege that gives way
for other stronger public policy concerns.”

“The allegations in this case are very seri-
ous,” Miller added. “If the allegations are true,
the physician is a danger to society. The citi-
zens of Massachusetts created the Board for
this very possibility. Courts must balance pub-
lic policies, but this maxim remains true—"The
protective privilege ends where the public per-
il begins.”

Assistant Attorney General Daniel J. Ham-
mond, who represents the Board, declined
to comment through a department
spokesman. The Board of Registration in
Medicine also declined to comment.

Board investigation

The conduct of “Dr. Doe” first came to the
attention of the Board when one of his pa-
tients sought treatment from another doctor
for an addiction to pain medication.

That doctor contacted Doe and asked why
he had prescribed the patient Percocet. He
later told the Board that Doe was “unable to
respond satisfactorily to his questions and
‘seemed unable to comprehend’” them, lead-
ing that doctor to suspect that Doe “may be
cognitively impaired,” according to the
Board’s brief.

The Board reviewed Doe’s prescribing
practices and found that he had written pre-

“The idea behind the privilege is
to create a place for people who
are in need of a safe haven, a
place where they can unload their
darkest and deepest secrets
without fear that someone else
will be looking at them.”

— Paul R. Cirel of Dwyer & Collora, Boston

scriptions for some form of oxycodone to 81
percent of his 205 patients, and diazepam to
78 percent. It also found that he had written
painkiller prescriptions for someone in his
household.

The Board sent a letter to the physician,
asking him to produce the patient’s records
and the records of 23 additional patients.

Doe provided a complete record of the one
patient’s care but refused to produce any of
the other records, invoking the psychothera-
pist-patient privilege. He told the Board that
he required his patients to enter into a contract
with him agreeing not to seek medication else-
where or to abuse painkillers. If they did, Doe
was allowed to drop them as a patient and the
patient would waive confidentiality.

In its brief, the Board says that Doe “re-
vealed some idiosyncratic aspects of his

practice” during an interview with an inves-
tigator: “He accepted payment only in cash
and did not accept insurance ... he accept-
ed only patients who were referred to him
by other patients [and] ... he scheduled no
appointments, but rather conducted ‘open’
office hours three days per week.”

When Doe refused to turn over his
records, the Board sought relief in Superior
Court, which Doe opposed, arguing that the
records were protected by the psychother-
apist-patient privilege.

When the Board argued that Doe had ad-
mitted that he was spending the bulk of his
practice as a physician and not a psychia-
trist, Doe sought an evidentiary hearing.

Judge Charles T. Spurlock denied the re-
quest, ordering Doe to turn over the records.

‘Brushing aside’ the privilege

In his appeal on Doe’s behalf, Cirel argues
that the Board has mischaracterized his
client’s practice while ignoring the clear priv-
ilege carved out by the Legislature to pro-
tect Doe’s patient information.

“The Board improperly seeks to brush
aside a well established privilege and asks
this court to give it carte blanche to examine
all patient treatment records maintained by
a psychiatrist,” Cirel wrote. “The privilege
does not allow such disclosure and this
court may not add exclusions beyond what
the Legislature has deemed appropriate.”

But the Board responds that the psy-
chotherapist-patient privilege should not ap-
ply because “the Board’s need for the re-
quested records, in furtherance of its core
function of protecting the health and safety
of the public, would have overcome the as-
sertion of the privilege in this case.”

Regardless, the Board argues that state
law defines a psychotherapist as someone
who spends a “substantial portion” of his
time in that capacity, and it claims that Doe
does not meet that definition.

But Cirel argues that “a board-certified
psychiatrist must qualify as a ‘psychothera-
pist’” under state law. MMLR

Questions or comments may be directed to
the editor at: reni.gertner@mamedicallaw.com

Verdict for physician overturned by judge

Continued from page 1
at Framingham Orthopedic Associates.

Six-and-a-half weeks after that surgery,
Howard'’s leg became swollen, and an ultra-
sound detected deep vein thrombosis. He
was admitted to the hospital where he was
treated for four days with an anti-coagula-
tion drug.

For the 2004 injury, Howard returned to
Framingham Orthopedic Associates where
Dr. Peter B. Brassard performed the second
surgery on March 29. On April 15, Brassard
saw Howard for a follow-up exam and con-
cluded that he was “doing fairly well.”

Two days later, however, Howard was
found dead in his home, the victim of a mas-
sive pulmonary embolism in which a large
clot is believed to have formed in his leg, bro-
ken loose and traveled to his lungs, blocking
the pulmonary artery or one of its branches.

Howard’s estate sued, claiming that the
doctor failed to take into account the pa-
tient’s previous history of blood clots and
failed to prescribe medication that could
have prevented the embolism.

Family history

At trial, the plaintiff introduced evidence
showing that a nurse had noted in Howard’s
file that he had suffered deep vein thrombo-
sis after his 1998 operation, and Howard
filled out a standard questionnaire in which
he revealed he had a family history of “blood
clotting disorders.”

But Brassard testified that he customari-
ly asked patients if they had had any signifi-
cant medical issues and that “Mr. Howard

must have said no or they would be reflect-
ed on the form.” He did not ask Howard
about the outcome of any prior surgeries.
The plaintiff argued that Brassard should
have known of the prior problems and

surgeries and any complications. The expert
responded, “That’s a question I think that
most surgeons would ask.”

When questioned by the defense lawyer af-
ter that on whether Brassard’s failure to ask

“That a surgeon, about to operate on a knee and
knowing that the patient had undergone surgery
on the other knee a few years before, would not
ask anything about the outcome and about any
complications is surprising.”

should have given Howard an anti-coagulant
to prevent a recurrence.

Brassard and experts for both sides
agreed that the standard of care in 2004 “re-
quired that a surgical patient known to have
this history be anticoagulated prophylacti-
cally following surgery.”

The plaintiff’s expert testified that Bras-
sard should have asked about clotting in the
past and, when he learned of the family his-
tory of clotting disorders after the surgery,
should have probed for more information.

But it was the defense expert’s testimony
that may have been essential. On cross-ex-
amination, the expert was asked whether a
surgeon should have asked about previous

— Judge Thomas P. Billings

those questions was a deviation from the stan-
dard of care, the expert responded, without
elaborating, “Idon’t think it is necessarily. No.”

The jury returned a verdict for the physi-
cian, attaching a note that read: “While we
believe Dr. Brassard had some responsibili-
ty in Mr. Howard'’s death, based on lack of ev-
idence we were unable to determine that Dr.
Brassard’s actions deviated from [the] stan-
dard of care & treatment.”

Weight of the evidence

The plaintiff’s attorney, Michael S. Appel
of Sugarman, Rogers, Barshak & Cohen in
Boston, filed a motion for a new trial, argu-
ing that the jury’s finding was against the

weight of the evidence.

He leaned heavily on the testimony of
Brassard’s own expert and on Brassard'’s tes-
timony that, in his experience, “if somebody
has had a significant complication related to
aprior surgery ... they’ll tell you right up front
very quickly.”

Appel wrote that “it is clear that the evi-
dence was overwhelming in favor of a ver-
dict on behalf of the plaintiff and that the
jury’s finding that there was no negligence
was greatly against the weight of that evi-
dence. Moreover, the jury’s statement that
Dr. Brassard was partly ‘responsible’ for John
Howard’s death tends to indicate that their
failure to find for the plaintiff was the result
of bias, misapprehension or prejudice.”

Judge Billings agreed.

Though he noted that “one must always
beware, especially in a professional negli-
gence case, of Monday-morning quarter-
backing,” he found that the evidence demon-
strated that Brassard should have availed
himself of the medical information obtained
by the nurse or should have asked the pa-
tient about prior complications.

“That a surgeon, about to operate on a knee
and knowing that the patient had undergone
surgery on the other knee a few years before,
would not ask anything about the outcome and
about any complications is surprising, to say
theleast,” the judge wrote. “Even ... the defense
expert testified that ‘most surgeons would ask
about these things.” MMLR

Questions or comments may be directed to the
editor at: reni.gertner@mamedicallaw.com
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A 58-year-old husband and father un-
derwent a routine colonoscopy in 2007.

Later that day, he developed significant
abdominal and left shoulder pain and went
to the ER early in the evening.

X-rays were normal. The patient re-
mained in the ER overnight, receiving nar-
cotic pain medications and fluids for his
ongoing abdominal pain and nausea. The
next morning, as he was being prepared for
an abdominal CT scan, he went into car-
diac arrest.

It was determined that the patient had
suffered a ruptured spleen during the
colonoscopy and had experienced massive
internal bleeding. The patient was resusci-
tated but not before sustaining severe
anoxic brain injury. He was hospitalized un-
til his death approximately 18 months lat-
er from complications of his brain injury.

The plaintiff brought claims against
the ER physician, hospitalist and cover-
ing gastroenterologist that the patient’s
symptoms were suggestive of an internal
bleed or perforation and required an ab-

dominal CT scan.

The doctors maintained that splenic in-
jury is an extremely rare complication of
colonoscopy and that the plaintiff’s stable
hemodynamics, unremarkable physical
exam and X-rays were not consistent with
an ongoing bleed, which they claimed oc-
curred the following morning.

The plaintiff claimed that the hospital’s
computerized patient access records and
pager records established a timeline for the
patient’s care and the defendants’ actions
that was inconsistent with some of the ac-
counts given by the hospital.

The case settled for $4 million.

Type of action: Medical malpractice
Injuries alleged: Ruptured spleen
following colonoscopy resulting in
brain injury and death

Date: February 2010

Submitted by: Jodi M. Petrucelli and
Benjamin R. Zimmermann, Sugarman &
Sugarman, Boston (for the plaintiff)

Patient suffers cardiac arrest following colonoscop

r

b
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Suicidal patient
escapes from
hospital and dies

A 36-year-old known suicidal patient was
transported involuntarily to the ER and sub-
sequently admitted. Upon arrival, he was ex-
amined by an ER physician and two psychi-
atric clinicians.

Following their evaluation of the patient,
the doctors’ plan was to transfer him to a se-
cure inpatient psychiatric unit. Unfortu-
nately, no bed was available, so the patient
remained in the ER overnight under obser-
vation.

The next morning the hospital nursing
staff and psychiatric clinician found the pa-
tient to be calm and cooperative. After a dis-
cussion with the patient, the psychiatric clin-
ician spoke with one of the two ER physi-
cians on duty, who authorized the discharge
of the patient to a non-section 12 psychiatric
facility.

The discharging physician never exam-
ined the patient nor spoke with him prior to
authorizing the discharge. The following
morning, the man escaped from the facility
and died.

The patient’s estate alleged that the physi-
cian who authorized the discharge breached
the standard of care when he discharged the
patient to an inappropriate facility. The es-
tate established through expert testimony
that at a qualified medical professional was
required to evaluate the patient to determine
whether he remained in need of section 12
protection. The experts further testified that
the psychiatric clinician who examined the
patient was not a qualified medical profes-
sional as required by the statute, and that
the patient was transferred to an inadequate
facility from which he escaped and died with-
in 24 hours of his discharge.

The defense focused on the alleged
change in the man’s condition on the date of
the discharge, and that the change warrant-
ed a lifting and/or withdrawal of the section
12 order.

The jury deliberated for approximately 12
hours before returning a verdict in favor of
the patient’s estate and against the ER prac-
tice group.

Type of action: Medical malpractice
Injuries alleged: Wrongful death, loss of
consortium

Date: March 2010

Submitted by: Robert D. Stewart and
Debora A. Concepcion, Parker Scheer,
Boston (for the plaintiff)

Man has heart
attack after work-
related knee surgery

A 43-year-old millwright who suffered from
diabetes and Addison’s disease had recov-
ered from a heart attack a few months before
taking a new job performing maintenance and
construction work at a local airport.

The power demand in the room where the
man was working for a time periodically
tripped the electrical supply, causing all pow-
er and lights to shut off. On one such day, as
he walked along the darkened pathway to re-
trieve some materials for a job at another lo-
cation, he banged his knee on a conduit that
was protruding out of the wall into the path-
way. He fell to the ground, complaining of an
injury to his right knee. He reported the ac-
cident but continued to work.

Approximately two weeks later, the man
was installing an elevated conveyer belt
when his right knee made an audible pop. He
stopped working and sought medical care.

An MRI revealed a torn medial meniscus.
After several months of conservative treat-
ment with no improvement, the man elect-
ed to have surgery. In preparing for the pro-
cedure, he stopped taking his aspirin, which
was prescribed for his heart condition.

The knee surgery was performed suc-
cessfully. However, on the following day, the
patient suffered a second major heart attack.
Two-and-a-half years following the surgery,
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the patient suffered a third, fatal heart attack.
Plaintiff’s counsel was prepared through ex-
pert testimony to tie the heart attack suffered
after the knee operation specifically to the need
for surgery. Another doctor associated the
third heart attack and death to the accident.
The defendants argued that the first event
did not result in the torn meniscus. Rather,
they contended, it was the second popping
event that resulted in the injury. The defen-
dants’ experts were prepared to argue that
given the worker’s prior heart condition, he
was in poor health and ultimately would
have suffered a fatal heart attack regardless
of the events surrounding the accident.
The case settled for $350,000.

Type of action: Negligence & tort
Injuries alleged: Wrongful death, loss of
consortium

Date: April 2010

Submitted by: Brian C. Dever, Keches
Law Group, Taunton (for the plaintiff)

Patient claims
untreated hemorrhoid
led to cancer

The patient, 35, sustained a second-degree
vaginal tear while giving birth to her second
child. During the repair, the doctor noticed
alarge hemorrhoid and told a nurse midwife
to have it evaluated with a possible GI con-
sult to rule out a mass.

The next day, the patient was examined by
another doctor and midwife. The agreed upon
plan was to defer a GI consult and follow up with
the primary care physician in a few weeks.

About a month later, the patient saw her
primary care physician, who noted that her
exam was negative for hemorrhoids and in-
structed her to call back if there was a re-
currence. The patient had no recurrence of
hemorrhoids and did not follow up with her
doctor. Instead, over the next four years, she
sought care from her gynecologist, but had
no rectal examinations.

Almost five years later, the patient pre-
sented to her primary care physician with
complaints of rectal bleeding with bowel
movements. The doctor noted that there
were no external hemorrhoids but that a rec-
tal mass was present. The patient was re-
ferred for a GI consult and biopsy which
showed intramucosal adenocarcinoma.

A chest CT scan revealed a 9.4-millimeter

The patient, 26, presented to a derma-
tology office with a mole on his upper
back. The pathologist diagnosed the mole
as a “severely dysplastic nevus (atypical
melanocytic hyperplasia) with features of
Spitz nevus.”

The pathology report stated that the
“nevus extends to one superficial and deep
margins.” A complete excision was rec-
ommended and the patient returned as di-
rected. The pathologist reviewed the ad-
ditional tissue and reported “cicatrix
showing residual severely dysplastic com-
pound nevus with features of Spitz nevus.
Presence of epidermal invasion, mitosis
and atypia are suspicious for progression
to the aplasia. Nevus appears excised. Sug-
gest follow up.” The patient returned to
the dermatologist twice over the next six
months but was subsequently lost to fol-
low-up. While he was supposed to be fol-
lowed, he didn’t return after six months
time, and the office had no system in place
to contact him.

Two years later, the patient noticed a
“cyst” on his back near the scar from the
previous excision. A biopsy performed at
a local hospital revealed the mass as
metastatic melanoma. Subsequently, the
slides from the original biopsy and exci-
sion were obtained and reviewed as show-
ing “melanoma, superficial spreading type,
invasive to a depth of a minimum of 1.0
mm, anatomic Level IV; extending to inked
deep resection margin.”

The patient underwent a wide local ex-
cision and was diagnosed with Stage III
melanoma. He underwent neck and back
radiation treatments and high-dose alpha
Interferon treatments, followed by high-
dose Interleukin-ll and chemotherapy.

Man develops Stage lll cancer at excised mole site

A i

Treatment was unsuccessful and the pa-
tient died.

Experts were prepared to testify that the
cancer had progressed from Stage pT-IB to
Stage lll by the time he was finally diagnosed
and that his chances for cure would have
been 94 percent with no nodal involvement
and 73 percent with nodal involvement, but
had progressed to a point at the time of di-
agnosis where the chance for a cure had
dropped to less than 5 percent.

After conclusion of the depositions of

©istockphoto.com

the defendants, the parties entered into
negotiations that resulted in a settlement
of $1.75 million

Type of action: Medical malpractice
Injuries alleged: Delayed diagnosis of
melanoma

Date: May 2010

Submitted by: Robert A. Shuman and
Risa Schneider, Law Offices of Robert A.
Shuman & Associates, Sharon (for the
plaintiff)

nodule in the right lower lung lobe suspi-
cious for metastasis. An abdominal CT scan
and a PET scan showed likely liver metasta-
sis. A liver biopsy confirmed adenocarcino-
ma of the liver.

The patient began chemotherapy treat-
ments followed by chemoradiation and an
abdominal perineal resection, left lateral seg-
mentectomy of the liver, cholecystectomy
and appendectomy. As of the time of the set-
tlement, she was doing well and not receiv-
ing any treatment for her cancer.

The patient contended that the primary
care doctor should have followed up on the
finding in the rectum, to diagnose the can-
cer much earlier.

The doctor contended that the finding at
childbirth was a simple hemorrhoid, and
that it went away, as most hemorrhoids do,
after the delivery. He also claimed that the
absence of any symptoms for four and a half
years indicated that the cancer could not
have been present in 2000.

The defendants also contended that the

cancer found at diagnosis was in a different
place than where the hemorrhoid was not-
ed years earlier.

The parties settled for $1 million.

Type of action: Medical malpractice
Injuries alleged: Delay in diagnosis of
colorectal cancer

Date: April 2010

Submitted by: Andrew C. Meyer and
William J. Thompson, Lubin & Meyer,
Boston (for the plaintiff)
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Dealing with the changing
dynamic of the medical staff

By Dean P.
Nicastro, Esq.

Inrecent times, the
organized medical
staff has evolved
from an almost ex-
clusive model of
community-based
independent physician practitioners
to include a number of other physi-
cians who have hospital connections
through employment or contract
arrangements.

Historically, patient care at the
hospital was administered mostly
by — or under the direction of —
community-based attending physi-
cians, who did regular rounds and
took call while also volunteering
their time for medical staff activi-
ties.

Hospital-based medical practice
was largely limited to those special-
ties defined by the need or advan-
tage of having a fixed presence at the
hospital, such as emergency medi-
cine, anesthesiology, radiology and
pathology.

Now, however, due to technolog-
ical advances, the need for profes-
sional or institutional survival, eco-
nomic impetus and personal
lifestyle choices, more and more
physicians are joining the medical
staff as hospital employees or inde-
pendent contractors. This phe-
nomenon has manifested in the
growing on-site presence of hospi-
talists, both in primary care spe-
cialties and in subspecialties, in-
cluding neurohospitalist, OBGYN-
hospitalist or pediatric hospitalist
practices.

Additionally, with the ever-in-
creasing emphasis on patient
safety and quality care, hospitals
are hiring full-time chief medical
officers or salaried department
chiefs to replace the historical
model of the community-based
senior medical staff member who
volunteered part-time service as
a director of medical affairs or of
a department.

Consequences for
medical staffs

This changing dynamic of the
practice arrangements of physicians
on hospital medical staffs has result-
ed in a number of issues and chal-
lenges for the medical staff as a “co-
equal” partner with those responsi-
ble for carrying out the hospital’s in-
stitutional mission.

Here is alook at some of the ma-
jor implications of these changes:

e Even outside of academic teach-
ing institutions, physicians who
have hospital connections
through employment or contract
arrangements chair many clinical
departments or services.

¢ The medical executive commit-
tee may have a majority of these

Dean P. Nicastro is an attorney at Pierce &
Mandell, PC., in Boston. He advises and rep-
resents physicians, and physician and other
health care organizations, on medical staff
matters, peer review, licensure, provider cre-
dentialing and reimbursement, CME, regula-
tory compliance and business transactions.

employed or contract physi-
cians among its members.

e There is a decreased presence
of community-based attending
physicians on-site at the hospi-
tal, as these physicians must
spend more time in their own of-
fices to see patients and earn a
living.

e We have seen a reduced influ-
ence of community-based physi-
cians on the development of
medical staff bylaws, rules and
regulations, and policies, as they
are able to devote only limited
time to medical staff governance
activities.

¢ Thereis a potential for cultural di-
chotomy and divided loyalties
among medical staff members,
and possible negative conse-
quences for medical staff colle-
giality, cohesive decision-making
and fair process in credentialing,
peer review, corrective and disci-
plinary action, and hearings and
appeals.

e There are greater challenges inre-
credentialing medical staff mem-
bers whose professional activi-
ties require less frequent on-site
presence at the hospital, result-
ing in a diminished opportunity
for credentialing committees to
evaluate these members’ profes-
sional performance.

¢ Challenges in allocating call cov-
erage responsibilities are in-
creasing.

e We have seen a lessened con-
nection or continuity for com-
munity-based physicians in the
medical management of admit-
ted patients.

e There is tighter hospital control
over medical staff membership and
privileges through employment
contract termination provisions.

What to do?

These consequences of the
changing mix of physician practice
arrangements are playing out
against the backdrop of federal
Medicare and Medicaid and Joint
Commission credentialing re-

Oistockphoto.com/Sean Locke

quirements, and medical staff by-
laws that could bear updating to
reflect the changing scene.

There are a variety of things that
physicians and hospitals can do to
meet the challenges of the evolv-
ing medical staff.

¢ Review and revise medical staff
bylaws to provide strong
support for an autonomous,
self-governing medical staff.

The medical staff can be ac-
countable for quality care and pa-
tient safety only if its self-gover-
nance is supported by governing
documents, including medical staff
bylaws that, consistent with legal
and accreditation requirements,
recognize its self-governing role
within the hospital.

In particular, the medical staff by-
laws should contractually bind hos-
pital leaders to respect the medical
staff’s autonomous structure and its
collaborative responsibilities in ar-
eas such as credentialing, privileg-
ing, peer review and oversight over
clinical quality.

No bylaws should be rewritten
without regard for applicable fed-
eral and state statutes and regula-
tions, including the Massachusetts
Board of Registration in Medicine
Patient Care Assessment Regula-
tions, Joint Commission standards
(including newly-finalized standard
MS.01.01.01, to be effective in
March 2011), and policies and guid-
ance from organized medicine.

¢ Encourage an inclusive and
shared culture among
medical staff members from
disparate practice settings.

A fractious “us-versus-them”
mentality not only disserves the
overall institutional patient care mis-
sion of the hospital, but also it di-
vides the focus of the medical staff’s
objectives in protecting the interests
of its members.

If hospital-employed physicians
understand that they have a stake in
the medical staff enterprise, they are

Continued on page 15
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Dealing with the changing dynamic of the medical staff

Continued from page 14
more likely to appreciate and sup-
port the legitimate concerns of their
medical staff colleagues. A cohesive
medical staff is best for physicians
and hospital alike.

¢ Flect strong, competent and

reasonable medical staff officers.

Regardless of their individual
practice arrangements, medical
staff members serve their own
best interests by choosing offi-
cers who understand the impor-
tance of medical staff self-gover-
nance and autonomy, can stand

The Physician’s Corner

up for legitimate medical staff
concerns, and are able to advance
the medical staff’s interests with
hospital trustees and administra-
tors through reasoned and coop-
erative discussion.

¢ Address conflicts of interest
fairly, impartially and objectively.
Even though the hospital may
have imposed a conflict of interest
policy, it is also essential for the
medical staff itself to have policies
or mechanisms in place for iden-
tifying conflicting professional,
economic or personal interests,

and for abstention/recusal of con-
flicted members from participa-
tion on panels that decide core
matters of medical staff member-
ship and privileges, such as cre-
dentialing, peer review and cor-
rective action committees, pro-
fessional practice evaluation and
investigation of sentinel events.
Further, the medical staff bylaws
should be structured to insure ade-
quate community-based physician
representation on such panels and
on other governance bodies, includ-
ing participation in conflict/dispute
management processes.

¢ Encourage free, open and
reasoned communication
among medical staff members
and with hospital leaders.

A repressive institutional culture
will exacerbate division between com-
munity-based independent physicians
and hospital physicians, hindering the
advancement of quality patient care.

Both medical staff and hospital
leaders should work to enhance
open and respectful dialogue among
the medical staff around quality of
care and administrative policy. All
parties are well served by honest and
reasoned communication.

The 21st century medical staff
will continue to evolve in character
and composition, as physician prac-
tice arrangements undergo con-
stant change in the health care mar-
ketplace. The medical staff’s sur-
vival as a central and crucial player
in the hospital’s institutional mis-
sion will depend on its members’
ability to meet the challenge with an
enlightened and forthright per-
spective. MMLR

This article was first published in
the May 2010 issue of the Massa-
chusetts Medical Law Report.

How to approach changes in medical staff rules

By Henry Tulgan, MD, FACP

When I first started practicing
medicine, every morning the doc-
tor’s lounge seemed to be filled with
anumber of elderly practitioners —
some in their 80s — who had just
seen the few patients they were still
caring for in the hospital, and en-
joying their coffee and first cigar be-
fore going off to their offices.

Those offices were often “run” by
a family member who served as re-
ceptionist, medical assistant and
billing clerk. Malpractice insurance?
Virtually none of them had it, be-
cause nobody sued their doctors.

How times have changed. So few
octogenarians remain in practice, and
those that are practicing have mal-
practice coverage and have all aban-
doned their cigars. Office practice is
so much more sophisticated as well,
mostly in groups with cadres of skilled
practice extenders, such as physician
assistants and nurse practitioners.

And as much as private practice
has changed, medical staffs and
hospital/physician relationships
have changed even more.

When that older generation was
so visible in the hospital, only pathol-
ogists, anesthesiologists and radiol-
ogists were employed by or had con-
tractual relationships with the hos-
pital’s administration. Emergency
physicians were the next to follow.

Medical staff bylaws were written
and directed by community practi-
tioners who served voluntarily, often
on a rotating basis, as department
chairs and in other leadership roles.

However, the modern hospital
staff is dramatically different.
These changes began with the aca-
demic medical centers but they
have now reached smaller and spe-
cialty-oriented institutions as well.

A significant number of physi-
cians are now either employed by
hospitals or have contractual rela-
tionships with hospitals. In addition,
there is an increasing number of
salaried Chief Medical Officers and
Chiefs of Clinical Services which, in
turn, diminishes the influence of the
remaining community practitioners.

These shifts are leading to changes
in bylaws and other staff policies in
which these physicians may have lit-
tle or no voice, particularly with pow-
erful hospital administrations con-
trolling these physicians’ employee
contracts, which are written in a way
that is favorable to the hospital.

Until recently, regulations from
the Joint Commission and the Cen-
ters for Medicare and Medicaid Ser-
vices (CMS) seemed to support by-
laws that favored these newer
arrangements, and both national
and state medical organizations
have spoken up for their members

to that end. The Joint Commission
has issued revisions to its rules
(MS.01.01.01) allowing an expansion
of the roles and responsibilities of
medical staffs to govern themselves,
with the caveat that these changes
still are to be ratified by each hos-
pital’s board of trustees.

Various experts and groups have
suggested ways independent physi-
cians can respond to the power that
hospital administrators have gained
by having so many physicians as
employees. Joint Commission ac-
credited hospitals need to be in
compliance before March 31, 2011.

Suggestions include the devel-
opment of Physician Services Or-
ganizations (PSOs) — which deal
with physician practice structures,
governance and operation, often
in conjunction with the hospital
administration — or investment in
developing physician leaders.

Certainly, more than one model
could work well. However, it is in-
cumbent on medical staffs, both the
remaining independent community
practitioners and the employed ones,
to stand up for their rights and con-
cerns while working cordially with
hospital administrators and trustees.

Issues that never existed in the
past such as conflicts of interest and
economic incentives in the contracts
of employed staff members make rep-

resentation of non-employed mem-
bers a necessity in leadership.

In this rapidly changing health
care milieu, it is necessary for sur-
vival of medical staffs, administra-
tors and trustees alike in all of our
institutions, large or small, full-ser-
vice or specialty, academic or not,
to work together cordially.

Bibilography

Health Care Bulletin, No. 10-03,
Bricker & Eckler LLP, March 2010
http://www.bricker.com/documen
ts/publications/1844.pdf

The Joint Commission Standard
MS.01.01.01

http://www.jointcommission.or
g/NR/rdonlyres/30AB87C7-D717-
4949-8627-
91F3E4BF4730/0/MS_01_01_01.pdf

Sheff, MD, CMSL, Richard A. and
William K. Cors, MD, MMM, CMSL.
The Greeley Guide to New Medical
Staff Models: Solutions for Changing
Physician-Hospital Relations. HCPro.
August 2008.

Vance, JD, Ronald L. “Lessons
Learned” for Physician-Hospital Re-
lationships in 2009 & Beyond, Ethos
Partners Healthcare, 2009.

http://ethospartnershc.com/art
iclel.shtml

Elzer, Ruth. Joint Commission Med-
ical Staff Changes: A Few Surprises,
Compeass Clinical Consulting: Hospi-
tal Accreditation, March 26, 2010.

http://www.hospital-accredita-
tion.com/?p=382

O'Reilly, Kevin B. Joint Commis-
sion gives final OK to medical staff
standard. American Medical News,
Posted April 6, 2010.

http://www.ama-
assn.org/amednews/2010/04/05/pr
sd0406.htm

An Act To Provide For The Auton-
omy Of Hospital Medical Staffs, Feb-
ruary 5,2009. House Bill 3597/Senate
Bill 545 (for legislation to protect cer-
tain information provided by hospi-
tal staff persons)

http://www.massmed.org/AM/Te
mplate.cfm?Section=Home6&TEM
PLATE=/CM/HTMLDisplay.cfm&CO
NTENTID=27363

Henry Tulgan, M.D., FACPis a clin-
ical professor of medicine at the Uni-
versity of Massachusetts Medical
School, a consultant to the MMS Com-
mittee on Sponsored Programs, which
he formerly cochaired, and Director of
Medical Education at Winger Memor-
ial Hospital in Palmer, Mass.

CME Exam and Evaluation
Dealing With the Changing
Dynamic of the Medical Staff

NAME

DESIGNATION

EMAIL

TELEPHONE

STREET

CITY

DATE

Instructions for Requesting CME Credit

STATE ZIP

Please submit your test along with a check (see course fees below)
made payable to the Massachusetts Medical Society, P.O. Box 9155, Waltham,
MA 02354-9155, (phone: (781) 434-7306, fax: (781) 642-1246, email: contin-

uingeducation@mms.org.)

Participants seeking AMA PRA Category 1 Credit™ will receive a confidential
report of their examination score and the correct answers. A score of at least
70% is required to receive T AMA PRA Category 1 Credit™.

Course Fees

Massachusetts Medical
Society (MMS) Member:

Non-MMS member:

$10 ($10 per credit)
$20 ($20 per credit)

Copyright Massachusetts Medical Society, 2010. All rights reserved.

Please answer the following questions. A score of at least 70% is required to receive 1 AMA PRA Category 1 Credit™.
Deadline for completing the exam is June 28, 2011. Please make a copy for your records.

1. Hospitals are hiring full-time chief medical officers or 3.
salaried department chiefs to replace the historical model of
the community-based senior medical staff due to the in-
creased focus on patient safety and quality care.

O a. True
O b. False

2. The Joint Commission has recently revised standards
(MS.01.01.01) to allow changes in medical staff bylaws that
are scheduled to go into effect in March 2011.

O a. True
O b. False

creasing.

staff bylaws.

O a. True
O b. False

O a. True
O b. False

In spite of the changing dynamic of medical staffs, chal-
lenges in allocating call coverage responsibilities are de-

4. Physician Service Organizations could be developed to
implement the recent changes in requirements for medical
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Board of Medicine releases new prescribing guidelines

Continued from page 1

of the quality initiative we’'ve had as part of
our goals in terms of patient advocacy and
outcomes,” she says.

At the same time, Coombs, a Weymouth
anesthesiologist, says she hopes the Board
will give physicians — many of whom may be
unaware of the revisions — time to become ed-
ucated about and acclimated to the new
guidelines before they intensify their en-
forcement efforts.

Handy tool

William M. Mandell, a health care attorney
at Pierce & Mandell in Boston, says that the
guidelines are useful because they pull to-
gether in one place the prescribing rules of
the road for physicians.

“The Board’s authority to investigate and
discipline doctors more often than not is a
question of other legal sources or of Board
policy that’s not always in a statute or a cod-
ified regulation,” he says. “So they’re doing an
important service to the physician commu-
nity by putting it together.”

In terms of specific provisions, the major
changes address:

¢ Supervision of mid-level practitioners

The guidelines provide, for the first time, a
comprehensive description of when a non-
physician can prescribe medication indepen-
dently, under a physician’s supervision. Among
other things, physicians must draft guidelines
for nurse practitioners and physician assistants
under their supervision to follow. And the su-
pervising physician must be trained, board-cer-
tified and have admitting privileges in the non-
physician’s area of practice.

While the rules themselves aren’t new, says
Aims, they didn’t appear in the previous
guidelines because mid-level practitioners
weren't allowed to prescribe in 2001.

The benefit of this provision, says Mandell,
“is clearly to give medical practices assurance
that if there was ever any doubt or concern, the
Board is blessing physicians to pursue broad-
er roles for physician extenders, physician as-
sistants and advanced practice nurses so they
can operate and move toward a medical home
model with a team of clinicians.”

David Harlow, a Newton lawyer and health
care consultant, noted a provision dealing
with collaborative practice agreements under
which pharmacists can, in certain situations,
“initiate, monitor, modify and discontinue” a
patient’s drug therapy.

“While a pharmacist won’t be out having
an independent practice and subscribing
medication, there will be some opportunities
for pharmacists to be providing information
and oversight in certain limited settings,” he
says. “This is a worthwhile thing to do, par-
ticularly as we continue facing a physician
shortage in primary care.”

e Prescribing Schedule Il substances
and prescribing for treatment of pain
“This is an area where prescribing can be

particularly challenging,” says Aims. “Sched-
ule I substances are challenging by nature,
trying to determine who’s a drug seeker, who
has legitimate pain and who's abusing drugs.”

Accordingly, the new guidelines include a
more detailed section on issuing multiple pre-
scriptions for Schedule Il drugs, clarifying that
any such prescription is only valid for 30 days.

“The expectation is if you're treating some-
one for chronic pain, you'll be in regular con-

tact with that patient to monitor [his or her]
progress,” says Aims.

Similarly, says Mandell, the guidelines lay
out specific limitations on office treatment of
opioid addiction. In order to run a narcotic-
treatment program, physicians now have to
be registered with the Drug Enforcement
Agency and licensed by the Massachusetts
Department of Public Health. Similarly, if it’s
adoctor’s office setting, the DEA needs to pro-

“By uniting [the piecemeal policy

changes over the past decade] in a

single document that we hope is more

user-friendly and flows more logically,

Il make it easier for physicians to
understand their responsibilities and
the Board’s expectations.”

Payment reform and delivery
system reorganization are coming

Continued from page 3

A group led by Children’s Hospital Boston
was one of only four SHARP grant recipients
in the country. Dr. Isaac Kohane discussed
the grant program, which is intended to view
the iPhone as a model for health IT: “We need
substitutability more than interoperability.
Clinicians should be able to plug new appli-
cations into their electronic health record
systems without” having to replace entire
computer systems.

While the technology transformation is ex-
citing, payment reform is coming and will be
the hardest challenge, but also the most im-
portant and foundational, said Campbell.

The state legislature’s payment reform leg-
islation will build upon the Special Commis-
sion on the Health Care Payment System rec-

ommendations. In July 2009, this Commis-
sion unanimously recommended global pay-
ments within five years.

Rep. Stanley candidly acknowledged that
it will be difficult for the legislature to enact
payment reform in an election year when the
legislative session ends on July 31.

“We need you to encourage your legisla-
tors to support the payment reform and de-
livery system transformation,” she said.

“We need to change the culture in our state,
and to engage consumers in cost control,” Rep.
Stanley added. “We’ve done the easy part (en-
acting universal coverage), but unless we do
the hard part right (payment reform), we'll en-
danger universal access. We don’t have to
work everything out before starting this jour-
ney; we have to get started.” MMLR

— Russell Aims, Board of
Registration in Medicine

vide a waiver.

“This has been a big area for potential
abuse and there have been a lot of cases by
the Board against doctors who've crossed the
boundaries on treatment,” says Mandell.
“[These provisions] make things tougher for
independent physician practices, but, again
do less to make new law than to pull togeth-
er different strands of laws and regulations al-
ready out there.”

e Gifts from the pharmaceutical industry

The Legislature enacted a law last year bar-
ring most gifts from drug and device mar-
keters to physicians. But the law targets the
marketers rather than the recipients of the
gifts, and subjects the marketers to penalties.

As a result, says Aims, many physicians —
especially solo practitioners and non-MMS
members who may be more isolated from
awareness initiatives — don’t realize that
they're also expected to refrain from accept-
ing gifts.

Accordingly, the Board has referenced the
new law — as well as the American Medical As-
sociation’s policy on inappropriate gifts — in
the guidelines to serve as a reminder.

“By doing so, the Board is making it abun-
dantly clear that it has jurisdiction to police
licensees and hold them accountable for any
violations of the Massachusetts law, even
though the law itself regulates drug and de-
vice companies,” says Mandell. “The Board,
in essence, is reserving its right to investigate
and sanction physicians.”

e Electronic prescribing

David Szabo, a health care lawyer at Ed-
wards, Angell, Palmer & Dodge in Boston, says
that if there’s one area where the guidelines
fall short, it’s in the area of e-prescribing
Schedule Il through V controlled substances.

As Szabo explains, a new federal DEA rule
provides a pathway for doctors to electroni-
cally prescribe such medications. For Mass-
achusetts to get the benefit of this new rule,
DPH needs to change its own prescribing reg-
ulations as well.

However, Szabo is disappointed that the
guidelines merely mention that there’s a DEA
rule, that it was released on an interim basis, and
that it’s subject to review by Congress, without
indicating its own position on the issue.

“I think [the Board] should have explicitly
said that once the federal regulation goes into
effect and the DPH amends its rules, then
physicians can lawfully and electronically pre-
scribe controlled substances,” he says.

Instead, the Board has sent an unclear mes-
sage, says Szabo.

“I don’t know whether it means the Board
is going to engage in further review of the mat-
ter or whether the absence of saying anything
about it means it’s OK,” he says. “I think it just
creates a little cloud of uncertainty in an un-
necessary manner.” MMLR

Questions or comments may be directed to
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